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TORAS HACHERESH - Part |

Use of Electronic Hearing Devices
On Shabbos and Yom Tov

Introduction

The consensus of most contemporary Halachic authorities is that the use of electronic
hearing devices, such as hearing aids and cochlear implants, is permitted on Shabbos
and Yom Tov, provided that they are activated before and throughout the day. Yet, the
same Poskim rule as well that use of standard microphones (P.A. systems) is prohibited
on Shabbos and Yom Tov. The Halachic basis for this distinction, and relevant rulings
regarding handling and wearing these devices, both indoors and while going outside, as
well as speaking to aid or implant users on Shabbos and Yom Tov, will be explained

herein, b’ezras HaShem.

[Please note that the Halachos of Shabbos and Yom Tov are extremely complex, in addition to
being of the utmost significance and consequence. As a general rule, lenient opinions adopted
by Halachic authorities in certain situations cannot readily be adapted to other applications,
without full knowledge of all the relevant Halachic sources and the various factors taken into
consideration in making the lenient ruling. In this particular subject regarding the use of
electronic hearing devices, many Poskim gave substantial consideration to the degree of
difficulty that would be experienced by those dependent on these devices had their use been
constrained on Shabbos and Yom Tov. As expressed by Rav Shlomo Zalman Auerbach in his
correspondence with Rav Henkin (Minchas Shlomo 2:18:2), he considered it a great mitzvah to
be lenient in this matter, on account of the suffering of the deaf and hard-of-hearing. These
rulings are therefore intended only for the specific situations upon which they were made, and
are not to be extended to any other applications wherein the same considerations may not be

fully applicable.]
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Chapter 1

Speaking to Hearing Device Users on Shabbos and Yom Tov

A brief description of the key components of hearing aids and cochlear implants,
and the means by which they benefit their wearers’ hearing, should promote clarity in

the Halachic discussions that relate to these matters.

Hearing Aids

Hearing aids are essentially miniaturized microphone-amplifier systems. They
receive speech and other audible acoustic sounds through a microphone unit, usually
worn at ear level (either behind or in the ear). The aid converts these sounds into
inaudible electronic signals, processes them through internal analog or digital circuitry,*
and then converts them back into acoustic sound waves, in the speaker-unit. Through
this process, the sound is amplified to the volume level needed to be more readily heard
by the affected ear. The resulting sound is then delivered to that ear by means of a
custom made ear-mold that fits snugly and securely inside the ear canal. The level of
amplification is controlled either with a turn of the regulator dial, which varies the
strength of the electromagnetic speaker unit, or with the press of a button, which
controls the circuitry. Battery power is activated and deactivated either with an on-off

switch, or by simply opening and closing the battery compartment.

Speaking to Hearing-Aid Wearers
Rav Shlomo Zalman Auerbach zt"l?, in his Minchas Shlomo (1:9)°, explores at length

both the technological and Halachic aspects of the issues involved in speaking to a

! Digital hearing aids can be programmed with multiple programs that reduce acoustic feedback
(whistling) and background noise, automatically accommodate different listening environments, shift high
frequencies to lower ranges where hearing may be better, and implement other features not feasible
through analog technology. Nonetheless, the systems they employ in reproducing sounds are essentially
the same, and the sounds that they both produce are virtually identical to the original sounds, so both
analog and digital aids are dealt with equally in the Halachos regarding their use on Shabbos and Yom
Tov, as well as for the purposes of fulfillment of mitzvos (to be addressed in Part I1). See further regarding
analog and digital technologies, below (Chapter 2 notes 3-4).

% It is interesting to note that it was these very issues, relating to the use of hearing aids on Shabbos, that prompted
the young Rav Shlomo Zalman to enter into the study of electricity and the Halachos related to its usage (see Reb
Shlomo Zalman, by Rabbi Y. M. Stern, chapter 5), and to correspond with the Chazon Ish on these issues (see
Minchas Shlomo 2:17). Upon mastering both the technology and the Halachos involved, he wrote numerous
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hearing-aid wearer, and concludes that it entails no activity prohibited on Shabbos. He
explains that such speech does not complete any utensil,* nor does it cause any
combustive action.® This eliminates the concern for the two potential Torah violations
involved with the use of electrical appliances on Shabbos. Additionally, he explains that
the production of sounds or voice through the aid should not be considered creating
something new, which would involve a Rabbinic restriction,® since these sounds do not

remain existent for any duration of time.” He also addresses the various restrictions®

responsa and articles on these subjects, and published his Meorei Eish, the only Halachic work on the subject of
electricity to win the enthusiastic approval of Rav Chaim Ozer Grodzinsky, the world-recognized Torah authority in
Vilna. His singular expertise in these areas was recognized by many other Halachic authorities, who conferred with
him and quoted his opinion as authoritative in these matters. See Minchas Yitzchak (2:17:4; 3:38:16), Yabia Omer
(1:19:16-19; 7:39:3) Tzitz Eliezer (3:16::9; 4:4:2; 8:11:6; 9:21). See also Minchas Shlomo (2:18) where Rav Isser
Zalman Meltzer delegated Rav Shlomo Zalman to respond to Rav Henkin on questions related to hearing aids on
Shabbos. Also, see Igros Moshe (Orach Chaim 5:43) who refers the question to Rav Shlomo Zalman in Israel “who
is expert in the entire subject of electricity”. We have relied most heavily on his rulings throughout these Halachos.
® Initially published by the Institute for Science and Halacha as Kovetz Ma’amarim B’inyanei Chasmal b’Shabbos
(Jerusalem ’78), a collection of previously published papers of Rav Shlomo Zalman on Electricity and Shabbos,
which he expanded for this edition. Later republished by inclusion in his Minchas Shlomo (’86).
* Chazon Ish (Orach Chaim 50:9) bases the prohibition regarding usage of electricity on Shabbos on the melacha of
boneh and soseir. However, as defined by the Chazon Ish himself, this prohibition applies specifically to completing
a circuit upon activation, which is comparable to the initial creation of a utensil; it does not apply to usage once
activated, which is similar to opening and closing a preexistent item. See loc. cit. (d”h v ha), as well as letter from
Chazon Ish published in Minchas Shlomo (1:11 p. 93). See also Tikunim U’miluim, Rav Shlomo Zalman’s
addendum to Shmiras Shabbos K’hilchasa (34: n.108), that the momentary electro-mechanical effects caused by
speaking to the aid wearer do not entail boneh or soser even according to the Chazon Ish.
® See Tzitz Eliezer (7:11) who quotes the Tchebiner Rav and Rav Akiva Sofer (Rebbi Akiva V’Toraso 1:29) who
were concerned for ha’avarah, but brings that Rav Shlomo Zalman disputed this concern. The Tzitz Eliezer seems
to adopt this ruling, and in a subsequent responsa (9:21) he brings that Rav Tzvi Pesach Frank also concurred with
Rav Shlomo Zalman’s opinion. See also ibid (4:26:1) and Yechaveh Da’as (2:49 d”h ulom). Minchas Shlomo (1:9
pg. 63 n. 1) notes further that transistorized hearing aids, having no glowing elements (as did older models), avoid
any lighting (ha’avarah) or extinguishing (kibui). See also Minchas Yitzchak (3:41) who states that there is no
melacha of ha’avarah or bishul because the wires do not become sufficiently hot. Igros Moshe (Orach Chaim 4:84-
85) is initially concerned for some melacha involved in the amplification itself, but concludes, specifically regarding
hearing aids, that he finds no basis for such concern.
® Responsa Beis Yitzchak (in addendum to Yoreh De’ah 2:31) cites the restriction of molid as the basis for
prohibiting the use of electrical devices on Shabbos. However, both his grandson, the Reisher Rav, as quoted in
Tzitz Eliezer (1:20:10 sect.1), and Rav Shlomo Zalman, in Minchas Shlomo (1:9 pg. 67 d”h ulam), understood that
the Beis Yitzchak applied this restriction only to the creation of a new flow of current through completion of a
circuit (i.e. initial activation), as opposed to the continued usage of a previously activated electrical device.
Interestingly, the case in point in the Beis Yitzchak is speaking into a telephone on Shabbos, which is inherently
similar to our issue of speaking to a hearing aid user.
" The classic cases of molid are scenting a garment with fragrant incense (Beitza 23a), and kindling a fire on Yom
Tov (ibid 33a). In each of these cases a lasting effect is created, i.e. the fragrance in the garment or the burning
flame. Mere sound, by contrast, has no such lasting effect, and is therefore below the standard of creative activities
restricted because of molid. See Minchas Shlomo (ibid p. 73 d”h aval nireh) and Tzitz Eliezer (6:6:15) for
additional reasons to exclude such sound production from the restriction of molid.
® There are three separate restrictions relating to sound production, each being derived from distinct sources:

(a) gezeirah shema yitakein klei shir — Beitza (36b, 30a), Shulchan Aruch (Orach Chaim 339:3);

(b) oludei kolah — Eiruvin (104a), Shulchan Aruch (338); and
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regarding production of sounds on Shabbos and Yom Tov,° and explains why they do
not apply to speaking to hearing aid wearers (in distinction to publicly heard microphone
systems).'® Hearing aids are not associated with musical instruments,** and produce
relatively quiet speech sounds that are heard in the ear of the aid user alone.*® For

these and other reasons,™® he and many other Halachic authorities conclude that it is

(c) av'shah milsah/ zilzul Shabbos — Shabbos (18a) and Rashi (ad loc), Shulchan Aruch (252:5).
(a) The gezeirah shema yitakein applies primarily to musical instruments, klei shir, and by extension to clapping,
tapping, and dancing, when done in a musical context (see Rashi Beitza 36b, Mogen Avrohom 339:2 and Mishna
Berurah 338:1), being that these actions are often associated with musical accompaniment.
(b) Regarding oludei kolah there are two opinions in the Gemara and Poskim: (1) that this is a hew Rabbinic
prohibition which is based on the creative aspect of sound production, similar to oludei rei’ach and molid eish (see
above, note 7), and applies to all sounds; and (2) that this is merely part of the gezeirah shema yitakein klei shir, and
is accordingly limited to musical sounds only. [See Ohr Sameach (Hil. Shabbos 23:4,5) who offers this explanation
of these two opinions. See also Rambam (ad loc) who puts these restrictions together, apparently following the
second opinion.] The Shulchan Aruch (338:1) follows the latter, lenient opinion. The Rama (ad loc) rules that a
utensil which is designed specifically to produce sound is nonetheless restricted.
(c) Av'shah milsah refers to loud, publicly heard sounds which are normally associated with melacha-restricted
actions. The classic example is a water mill that is set up on Friday and continues grinding in automation on
Shabbos, possibly giving the impression that work was being conducted on Shabbos. The Sages consider this to be a
disgrace of the Shabbos — a zilzul Shabbos.
° It is on this basis that the Beis Yitzchak (loc. cit. above, n. 6) prohibits speaking into a telephone even when
already connected. However, a distinction may be made between a telephone, which could potentially be listened to
by numerous people, thereby warranting classification as a publicly heard sound which is restricted on Shabbos
(Rama 252:5), and a hearing aid, which is not heard other that in the ear of the wearer. This may be the opinion of
Minchas Yitzchak (3:41). See also Igros Moshe (Orach Chaim 4:85) and Rabbi M. Heinemann (Am HaTorah
num.13, ’81). See further, n. 12.
10 As mentioned in the Introduction, the consensus of the Poskim is that use of such microphone systems is
prohibited on Shabbos and Yom Tov. See Igros Moshe (3:55, 4:84) Minchas Shlomo (1:9 pg. 68 d A ach), Har Tzvi
(Tel Harim, Ma’avir 4), Minchas Yitzchak (1:37:8, 3:38), Tzitz Eliezer (3:16) and Yabia Omer (1:19-20). See also
Minchas Yitzchak (3:41) who similarly distinguishes between hearing aids and microphones, as does Chelkas
Yaakov (3:186).
1 Therefore the gezeirah shema yitakein klei shir does not apply. See above note 8(a). [Public microphone systems
may be closer to inclusion in this gezeirah, since they are widely used in musical contexts (e.g. by bands, singers).]
12 This eliminates the concern for av'shah milsah and zilzul Shabbos. See above note 8(c). It may also resolve the
issue of oludei kolah (see above n. 8b), which according to some Poskim applies only to loud sounds, not to such
faint sounds as the tick of a clock, the hum of a tuning fork, or a soft tapping with one’s finger when keeping tune
[see Yabia Omer (3:22:3), citing K’sav Sofer (Orach Chaim 74) and Mahar”i Assad in Yehudah Ya’aleh (93)]. Rav
Shlomo Zalman himself is of the opinion that the restriction of oludei kolah requires an action that produces sound,
but does not apply to mere speech [see Minchas Shlomo (1:9 p. 67 d”h oludei)]. In this he differs with the Beis
Yitzchak even regarding the telephone, and hence he permits the hearing aid (ibid p. 74 end of d”h aval). He cites
support for this position (ibid p. 67 end of d A ulam) from the Shvus Yaakov (3:31) referenced by the Beis Yitzchak
himself, as well as (ibid end of d”% v’ha’yah) from the Rama (Orach Chaim 338:1) regarding whistling, and the
Aruch Hashulchan (338:8) regarding a tuning fork. [Evidently he remained of his opinion on this issue of oludei
kolah/ hashmo’as kol, even after quoting the Beis Yitzchak (ibid p. 67 beginning of d”’h ulam), and relied on it in
making his aforementioned ruling permitting speaking to a hearing aid wearer, notwithstanding his acceptance of the
ruling of the Beis Yitzchak that completing a circuit does fall under the restriction of molid (ibid p. 74 d”h
nisba’er).] See also Minchas Yitzchak (2:18).
3 An additional basis of leniency is found in the Mishnah Berurah (338:1, Biur Halacha d”h ho'il) that in case of
great need (b ’sha’as hadchak) one may rely on the opinions that the restriction of mashmia kol is limited to musical
types of sounds, not speech. Rav L. Y. Halprin in his Ma’aseh Choshev (2:5:7-8). The hearing aid wearer’s
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permissible to speak directly to hearing aid wearers on Shabbos and Yom Tov,'* even

though it is prohibited to speak into a public address (P.A.) microphone system.*®

Speaking to Cochlear Implant Recipients on Shabbos and Yom Tov

Cochlear implants, as a more recent development,*® have not yet been dealt with in
Halacha as extensively as have hearing aids. Although they have much in common with
hearing aids, it is necessary to understand their unique technology in order to properly

establish their Halachic status.

Essentially, instead of converting the electronic signals produced by the microphone
back into acoustic sound waves, and delivering them in amplified form to the middle ear,
as do hearing aids, cochlear implants send the electronic sound signals directly to the
auditory nerve, bypassing both the middle ear and the affected cochlea, the actual site
of most sensori-neural hearing losses.’” This is accomplished via a transmitter-coil
located and magnetically secured directly above the internal implant. This coil transmits
these signals via radio waves to the implanted receiver, which then sends them through
an electrode array surgically implanted into the inner ear (cochlea), where they
stimulate the auditory nerve, which then carries them to the hearing center of the brain.

Halachically, the various electronic signals transmitted by the implant system are
comparable to those of hearing aids. They do not complete any circuitry (providing that

the unit has been turned on beforehand);'® do not cause any combustive reaction:* do

dependency on it can certainly be considered a situation of great need. See also Minchas Yitzchak (3:41:7,15) who
finds a possible basis for such a leniency in the Halachic concern for human dignity (kavod hab rios).

' The same is true as well with respect to a parent testing a child’s hearing aid through a listening tube.

15 See Minchas Shlomo (ibid p. 74 end of 4”4 aval nireh), as well the various other sources cited above. Cf. Igros
Moshe (Orach Chaim 4:85) who considers it preferable to avoid speaking directly to a hearing aid wearer whenever
feasible, based on an admitted unfamiliarity with the technologies involved. Rav Shlomo Zalman’s clear rulings,
based upon his extensive work and writings on this topic, may well be authoritative, but certainly this opinion, in
conjunction with the many other Poskim cited who similarly permit speaking directly to hearing aid wearers, can be
relied upon I’halacha u’limaaseh.

'® The first implantation to a child was performed in or about 1986 (in Toronto’s Children’s Hospital, to a Jewish
boy whom | have met). Tens of thousands of adults and children worldwide have received implants since then.

7 Damage to these hair cells is most often the cause of common deafness (also referred to as sensorineural hearing
loss, or nerve deafness), rather than to the auditory nerve, which is rarely damaged. The more hair cells damaged,
the greater the degree of hearing loss. Hence, the benefit of the cochlear implant, which bypasses these hair cells.

'8 Thereby avoiding the restriction of mitakein manah.

19 Eliminating the melacha of 4a avarah; see above, note 5.
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not last for any duration of time;* and are produced by vocal speech alone.?! They are
therefore at least as permissible as hearing aids.?

Additionally, cochlear implants might even have a Halachic advantage over hearing aids
in one respect. In contrast to hearing aids, which produce audible tones and might
therefore be restricted according to some opinions,”® the implant system does not
produce any sounds at all.** Speaking to an implant recipient therefore completely

avoids the entire issue of producing sounds on Shabbos.?

L.E.D. Indicator Lights
Use of cochlear implants has one complicating factor not found in hearing aids. The
processor unit contains a little red L.E.D. indicator light, which flashes on when sound is

detected. Speaking to an implant recipient automatically causes this light to go on.

However, this type of light is not comparable to most other electric lights, which may not
be turned on during Shabbos or Yom Tov.”® L.E.D.’s (Light Emitting Diodes) are
composed of semi-conductors that glow when current passes through them, not due to
heat production nor to the burning of any material — in contrast to conventional light
bulbs, whose light emits from a burning filament?’ or a heated element.?® The prohibition
against kindling a fire on Shabbos applies specifically to a flame, defined as (a) a

source of heat; (b) that emits light; and/or (c) consumes the material that it burns on.?

2% One resolution of the issue of molid; see above, note 7.

2! Therefore not included in the gezeirah shema yitakein klei shir; see above note 8a.

22 Rav Levi Yitzchak Halprin, Director of the Institute for Science and Halacha in Jerusalem, issued a statement in
December ’96 regarding cochlear implants and Shabbos. After a brief description of the components of this device,
he notes that the Halachic issues previously dealt with regarding hearing aids, referencing his Ma’aseh Choshev
(2:5), relate equally to cochlear implants, with the additional issue of the L.E.D. lights (see clarification on this
subject further in this chapter).

% The opinion of the Beis Yitzchak regarding telephones might apply to hearing aids as well, although there may be
grounds to differentiate between them, see above, note 11.

 The fact that the implant does not reproduce sound, may have a significant impact regarding the fulfillment of
Mitzvos (e.g. Kiddush, Havdala, Megilla, and even Shofar) heard through this means. See further Part 11 Chapter 2.
% See below re placing the coil upon the head of the C.I. wearer.

% Hav’arah, igniting or burning fire, is prohibited only on Shabbos, not on Yom Tov. Even so, lighting a new flame
is Rabbinically restricted (Mishnah Beitzah 33a) due to its creative nature (molid). See below (n. 32) whether this
restriction applies to the momentary flash of this indicator light.

27 As does an incandescent bulb.

%8 As present in the starter of a fluorescent bulb.

? The consensus of the Poskim is that the melacha of ma avir requires both heat and light, while consumption of
material is debated. The Shulchan Aruch HaRav (495 n. 2) writes that ma ‘avir does not require burning anything up,
while the Avnei Nezer (Orach Chaim 238) disagrees. [See also Shu”t Maharsham 2:247 and Meorei Eish vol. I pg.
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Since these conditions are not present in an L.E.D. light, speaking to an implant user
does not entail hav’ahrah, the prohibited igniting or burning of fire on Shabbos or Yom

Tov.®

Nevertheless, in the opinion of some Halachic authorities, there may be a concern for
the creative aspect of causing the light to glow.** It may therefore be advisable® to
cover the indicator light (e.g. with tape) before Shabbos, so that any such effect will
definitely be unintentional and of no interest to the speaker. This provides additional
Halachic basis to permit the use of these devices on Shabbos and Yom Tov.*

Coil Attachment

An issue has been raised as to the permissibility of placing the coil upon the head of the
Cl user, with concern that this effectively “turns on” the internal implant unit, which

should seemingly be restricted on Shabbos and Yom Tov.

As in nearly all Halachic matters, it is critical to first clearly establish the relevant facts in
order to analyze them correctly, so as to then be able to apply the appropriate Halachic

rulings to them.

So, for a quick review, the CI system is composed of an external processor unit that is
connected by a cable to the coil transmitter, and an internal receiver unit which is
connected to the electrode array that is implanted into the inner ear (cochlea). The
processor receives speech and other sounds via its microphone, converts them into

electrical signals, encoded per the specific volume and pitch of the sounds received.? It

300 n. 4, who agree in principle that the melacha of maavir requires burning something up.] Without elevated heat
and/or burning, emitting a glow alone is certainly not ma’avir. See Minchas Shlomo (1:12), Kashrus V’Shabbos
B’mitbach Hamoderni (pg. 257-268), Ma’aseh Choshev (2:6), and Ma'archei Lev (chap. 4).

% Rav Yehoshua Noivert, as quoted in Nishmas Avrohom (vol. 5 p. 230), specifically applies this ruling to cochlear
implant indicator lights.

*! See note 110, at end of Part I.

%2 Statement Letter from the Institute for Science and Halacha regarding cochlear implants (cited above n. 22). See
also Minchas Shlomo (2:19 d”h hein amnom) for a concern regarding neon lights, which may provide additional
reason to cover these lights.

¥ Based on the Halachic principles of davar sh’eino miskavein, p'sik reisha d'lo ichpas lei, p'sik reisha b’drabanan
and mis aseik. See Mishnah Berurah (321:55) re p'sik reisah b'drabanan, and (658:7) that b ’sha’as ha’dchak one
may be lenient regarding molid when unintended. See also Tzitz Eliezer (6:6:15) and Minchas Yitzchak (3:41:5-6)
who apply this to hearing aids, especially when unaware of the resulting effect. See also Yabia Omer (9:35)
regarding automatic surveillance cameras (as well as motion detectors), which he permits based on the rule of p'sik
reisha d'lo ichpas lei b'drabanan, and brings that Rav Shlomo Zalman concurred with him on this ruling.

% The signal-code contains information that determines how much electrical current will be sent to the different
electrodes, and is decoded in the internal unit. The specific electrical signal indicated by the processor’s code is

7
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then transmits these signals to the implanted unit via radio waves by means of the
transmitter-coil that is placed upon and magnetically attached to the user's head,
directly above the internal implant. The implanted unit receives and sends the indicated
signals through the electrode array, where they stimulate the auditory nerve, which then

carries them to the hearing center of the brain.

Now, the external part of the Cl is powered by batteries housed in the processor unit.
However, the internal components contain no batteries at all. With what power then do
they operate? Actually, they derive their energy from the very electronic transmissions
that they receive from the external units. These electro-magnetic waves, in addition to
being encoded with information that determines the signals sent to the electrodes,
contain electric power, which the internal unit is designed to capture and utilize.* The
internal device, having very little power storage, is entirely dependent upon the coil and
processor for energy. Removing the processor and coil from the implant is therefore the
equivalent of removing the battery from a battery-powered device.*® When the external
processor is then resituated on the head, it immediately transmits power to the internal

device, which then “wakes up” and begins to operate again.*’

Thus, placement of the outer components on the CI user’s head does in fact energize
and activate the implanted parts, albeit without completing any physical circuits and
without any wiring connecting the internal device to the energy source. This might
constitute one of the 39 primary actions (melachos) forbidden on Shabbos by Torah

Law, according to some Poskim,*® while other Poskim would consider it to only involve a

passed down the appropriate lead wires to the selected electrodes. The amount of electrical current determines the
sounds’ volume, while the position of the stimulating electrodes within the cochlea determines the frequency or
pitch of the sounds. [Information received from email correspondence with technical experts at Advanced Bionics
Corp and at Medel Corp., August *14, as well as information readily available online from the Cl manufacturers.]

% The internal unit has an antenna, arranged in a loop, that translates the electro-magnetic waves into electric high-
frequency signals. These signals go to several sub-systems, one of which is the power sub-system. In this circuit, the
signal is “rectified” inside the implant, whereby the negative/positive alterations in the waveform become a strictly
positive, smooth signal, very much like that of a battery (ibid).

**Although there is circuitry in the implant for short-time storage to stabilize the system, the device powers down
within about % of a second (ibid), which is Halachically equivalent to being immediate.

%" The overall start-up of the implant takes about 1 second, due to various self-calibration functions that the implant
performs on start-up (ibid). This, too, is Halachically considered immediate.

%8 This is based on the opinion of Chazon Ish (O”Ch 50:9; see above, fn. 4) that turning an electronic device on is a
constructive activity similar to the melacha of boneh. However, the Chazon Ish seems to link this to a tangible
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Rabbinic restriction.*® When done with a shinui, that is, not in the usual manner, it would
definitely be a Rabbinic prohibition at most. This provides Halachic basis for leniency
when needed to alleviate an otherwise exceedingly difficult situation, such as being
unable to hear and communicate effectively for the duration of the day.*

action, such as completing a circuit, plugging the wire into an outlet, or turning the switch on. In his letters to Rav
Sh. Z. Auerbach (published in Minchas Shlomo (1:11 p. 93), the Chazon Ish seems to also emphasize the factor of
physical connection, together with the concept that introducing electric energy into an otherwise inert object
constitutes boneh. Placing the CI coil over the implant, on the other hand, makes no physical connection, even
though it transmits electricity to and activates the implant. Additionally, the Chazon Ish specifically addresses
appliances that are attached or plugged into the ground, where boneh primarily applies, as opposed to keilim like
implants. It is therefore not certain that this would be a real melacha even according to the Chazon Ish.

* Dayan Weiss z”1 (Minchas Yitzchak 8:26), Rav Ovadia Yosef 2l (Yabea Omer 7:15) and Rav Shmuel Wozver
7”1 (Shevet HaLevi 1:121) all wrote that the Chazon Ish’s novel application of the concept of boneh to electricity is
a singular opinion not generally accepted by other Poskim (although many contemporary Poskim in Israel today do
follow it); see also Rav Shlomo Zalman Auerbach (Minchas Shlomo 1:11).

The Beis Yitzchak (see above, fn. 6) ruled that activation of an electronic device on Shabbos falls under the
Rabbinic restriction of molid, comparing the creation of a new flow of current to scenting a garment with fragrance
and kindling a fire on Yom Tov. This would seem most applicable to energizing the implant as well. Accordingly, it
should be permitted to be done with a shinui, but not in the regular way (see next note).

An exception can be made to allow an implanted child below bar\bas mitzvah age to put the coil on and take it off
without any shinui (Teshuvos V’Hanhagos (6:86), citing Biur Halacha (343:1).

“0 A Rabbinic restriction is definitely permitted to be done with a shinui for someone in significant pain or distress
(see Mishna Berura 328:57, 107), and many reliable Poskim permit even a real melacha with a shinui for such needs
(see Shulchan Aruch HaRav 328:19-20, Shmiras Shabbos K’Hilchaso 33:17%*). To be incapable of communicating
normally with others, and to be excluded from participation in Shul services and social gatherings, can cause
unreasonable distress and embarrassment (see Rav Sh. Z. Auerbach, cited above pg. 1; see Teshuvos HaRabbonim
in Kuntrus Yair Li Ozen, published by Machon Shema Kolenu 2011, for numerous contemporary Poskim who
concur with this leniency. cf. Teshuvos V’Hanhagos, loc. cit.) See in particular Teshuva of Rav Moseson, par. 3, in
Yair Li Ozen pg 76-78 who most fully addresses the issues involved herein and concludes that it is preferable to
replace it upon the user’s head with a shinui when easily feasible, but not as a mandatory requirement.
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Chapter Two

Managing Hearing Devices on Shabbos and Yom Tov

Volume Adjustment

Another significant ruling of Rav Shlomo Zalman is that it is permissible to adjust the
volume of an aid during Shabbos, i.e. to turn it higher or lower, providing that it is not
turned off.** Such adjustments, he explains, merely regulate the strength of the current
that flows continuously through the amplifier, without creating or connecting anything
new, and therefore does not violate any Shabbos restriction.** This leniency applies to
hearing aids that use a regulator dial to control volume, whether analog®® or digital types
of hearing aids.** However, adjusting models in which volume is controlled by means of

a switch or a button may not be permissible on Shabbos or Yom Tov.*

1 Minchas Shlomo (2:9 pg. 74 d”’h v’al kol panim); Shemiras Shabbos K’Hilchasa (34:28); and Lev Avrohom
(1:6:132). See also Be’er Moshe (1:17) who concurs with this opinion. See also Minchas Shlomo (2:21:5) for a
similar ruling regarding lowering the volume of a radio that went on during Shabbos. See also Ma’aliot B’Shabbat
(Chapter 13) for a lengthy explanation of this opinion, relating to the various Halachic concerns such as boneh and
molid, and Ma’archei Lev (chapter 2 nispach 2) for an Halachic analysis of the electronics involved in regulating
various types of current, from a very technical perspective. [To date | know of no contemporary Poskim who permit
speaking to hearing aid wearers yet prohibit volume adjustment (not to be confused with activation of both hearing
aids and all other electronic devices, which is prohibited according to all Poskim, see above n. 6).]

*2 Ha’avarah and boneh are not applicable to a pre-activated circuit. Regarding molid, even if this restriction would
apply to the use of a telephone or hearing aid (see Chapter 1 n. 8, 9,12), Rav Shlomo Zalman points out that the
Gemara (Beitza 23a) limits the restriction of molid to an initial creation, such as introducing a fragrant smell into a
garment, but not to an increase of such fragrance. Raising the volume is similarly merely an increase of existent
current, and not an initiation of anything new. [Cf. Ma’aseh Choshev (1:1:17 and 2:5:2-3) who postulates that the
increased volume might not merely add more of the same, but may serve distinctly different purposes, and could
possibly be considered molid. However, the comparison of an increase in volume to the introduction of a new and
different fragrance, postulating that an increase of an existent current can be considered like an introduction of an
entirely new element, is certainly not simple, and was presented only as a sopheik, not a psak. As previously stated,
we have relied herein on the Halachic rulings of Rav Shlomo Zalman, v’ein safek shelo motzei midei vadai shel
HaGRaShaZ, v'divrei harav shomeim.]

** Analog sound processing means that the sounds received through the microphone are transmitted to the amplifier
and speaker in one unified electronic signal, all portions of which are amplified equally. Digital hearing aids contain
a tiny computer chip that processes sounds received by the microphone digitally before transmitting them to the
speaker. This means that the incoming sounds are digitized (i.e. converted into digital signals composed of series of
numbers that measure the pitch and volume of each instant of sound) and manipulated in accordance with the
prescribed program, through which process sounds of different frequencies (e.g. vowels, consonants, background
noise) can be amplified at varied levels, precisely customized to serve the user’s particular needs.

* Digital hearing aids can self-adjust their own volume settings, by automatically measuring the sounds they receive
thousands of times per second, and usually do not need any manual adjustment. Some models are equipped with a
regulator dial, with which the user can manually adjust the volume, overriding the internal automatic system. These
regulators are essentially identical to those used in analog models. Although they respond “digitally” to the
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On-Off Switch

To turn an aid on, though, or to replace its battery, is equivalent to activating any
electrical device, and is hence forbidden.*® To turn it off (e.g. as before going to sleep) is
likewise prohibited, just as turning off any electronic appliance would be.*’ Care should
be taken before Shabbos to check that the aid is turned on, and that the battery is

properly charged or has been recently changed.*®

regulator’s adjustment (i.e. processing the sound so as to provide the amount of gain called for by the adjustment of
the regulator), this does not seem to alter any of the essential principles upon which Rav Shlomo Zalman based his
ruling that conventional volume regulation is permissible. However, models that are equipped with a switch or
control-button instead of a regulator dial, may not be manually adjusted on Shabbos or Yom Tov, as follows.

* Harav’s Auerbach’s ruling was made regarding a regulator which merely increases or decreases the current flow,
not a switch which may constitute turning certain electrical components on and/or off. Some contemporary Poskim
permit adjusting the volume of these devices as well, if done with a shinui (see lair Li Ozen, cited in Chap. 1 n. 40).
However, the leniency of a shinui is Halachically warranted only when necessary to alleviate significant pain or
distress (note cited), so although most Poskim consider the basic use of hearing devices to be such a necessity (ibid),
volume adjustments are often made for less pressing reasons which may not be valid basis to invoke this leniency.

*® This is the consensus of all Poskim, /’Halacha u’Imaaseh, although they reach this conclusion on varied bases.
See Rav Henkin (Aidus L’Yisroel p. 122, and in letter published in Minchas Shlomo 2:18:1); Tzitz Eliezer (6:6:1,
7:11, quoting also from the Tchebiner Rav); Minchas Yitzchak (1:37, 2:112, 3:41); Be’er Moshe (1:17); Chelkas
Yaakov (2:41); Yabia Omer (1:19); Mishpatei Uziel (11 p. 253); Ma’aseh Choshev (2:6); Yesodei Yeshurun (5 p.
139); Shmiras Shabbos K’Hilchasa (34:28); Lev Avrohom (1:6:132); Nishmas Avrohom (5 p. 230 :148); and
Hilchos Rophim U’Refuah (2:6:5).

Although Rav Shlomo Zalman (Minchas Shlomo 1:9 pg. 69-74) would have found Halachic grounds for permitting
activation of hearing aids on Shabbos, and would have theoretically ruled accordingly in situations of great need, his
conclusion was & 'var horeh zokein, accepting the senior opinion of the Beis Yitzchak as authoritative (see Chap. 1 n.
8) that it is indeed included in the prohibition of molid. Hence, he withheld from permitting turning it on, even
b’makom tzorech gadol. Rav Shlomo Zalman likewise prefaces the publication of his written exchange with the
Chazon Ish with the disclaimer that he wouldn’t actually disagree with the Halacha as per the Chazon Ish’s rulings
(ibid 1:9 pg. 92). This premise is evident as well throughout his extensive writings on related issues, from volume
adjustment to opening refrigerators to using elevators, as well as from his teachings as reflected in the Shmiras
Shabbos K’Hilchasa and Lev Avrohom. See also Yabia Omer (1:19:18) who quotes Rav Shlomo Zalman as
permitting to speak into a telephone (as above, Chap. 1 n. 14), but not to pick up the receiver, which would activate
the connection, which he did not permit. Some even cite that Rav Shlomo Zalman went so far as to forbid activating
electronics even through a non-Jew even in cases of loss or pain, for concern that it involved a melacha d’oraisa.

[In light of his consistent position throughout his writings, his comment in vol. 1l 21:1 that it is permitted like
turning on an electric fan must be understood as theoretically only (in lumdus), to illustrate his thesis that using a
device in its normal manner is not like fixing it and is not considered metaken mana, but not to allow it in practice.]
Allowing this could easily be extended to permit activating many other types of electronics and to engage in
an ever expanding list of activities done electronically - which would be a terrible michshal, chas v’Shalom.
This is emphasized herein so as to avert such a michshal that could chalila result from statements regrettably
published in a recent issue of the Journal of Contemporary Halacha, as well as in lair Li Ozen (loc. cit.), that there is
an Halachic opinion that actually permits activating hearing aids, and that merely recommends trying to do so
beforehand when feasible, attributing this position to Rav Shlomo Zalman. As referenced above, this is not his
conclusion ’maaseh as expressed in his extensive writings on this matter, much as he argued this point at length, nor
is it is borne out in the seforim of his talmidim, as cited above.

*" Turning an electrical device off would constitute either a melacha of soseir, albeit as a melacha she eina tzriecha
[’gufo, or various other Rabbinic restrictions.

*® Hearing aid batteries of the zinc-air type (in contrast to the mercury-alkaline types) usually last about one week,
when on all day and off at night. Changing them right beforehand provides reliable power through Shabbos, and
even for a two or three day Yom Tov. For cochlear implants, disposable (hon-rechargeable) AA batteries often last
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Taping Battery Compartment

Some authorities require taping over the on-off switch, to safeguard against accidentally
turning it off, similar to the “blech” used to cover a stove’s burners and controls on
Shabbos. *° It may be advisable to tape over the battery compartment as well,
especially in the case of very young hearing aid wearers, who may be prone to play with

their devices which might come thereby to be turned off during Shabbos.

Feedback Noise

Acoustical feedback, that squealing noise produced by hearing aids when the earmold-
speaker is exposed too close to the microphone-receiver causing an oscillating effect in
the air between them, should be avoided, so that the aid does not become a loud noise
producing device, similar to a public-address microphone system.*® To turn an aid off
upon removal, as is the usual weekday practice, and then to reactivate it when it is put
back on, is not permissible on Shabbos.> However, feedback can be effectively
eliminated by lowering the volume to its lowest setting,? preferably prior to removal,
without turning it off.>> Although the unit is still on, the lowered signal is too weak to
have the oscillating effect that produces the feedback noise. Alternatively, some have
the practice to plug up the opening of the earmold-speaker unit (e.g., with a round
toothpick, rolled tissue or thin cotton swab) immediately upon removal.>* This method

may be particularly appropriate for use with such hearing aids (i.e., many digital models)

up to 24 hours, which may suffice for Shabbos, but not for longer Yomim Tovim. [Battery life varies for different
devices and models, and with different settings and usages.]

e See below (Chapter 4) regarding changing batteries on Shabbos and Yom Tov.
* Rav Henkin, first in his correspondence with Rav Shlomo Zalman (loc. cit. n. 6), and later in Aidus L’Yisroel (p.
122). This is also the opinion of Tzitz Eliezer (6:6:6 d”h elah). Rav Shlomo Zalman himself disagrees, stating that
this requirement was only enacted to prevent adjusting a flame while it’s being used, but not to avoid extinguishing
it when not in use, and is therefore not applicable to hearing aids. Igros Moshe (3:50 d”h U’mitzad), expresses a
similar opinion in reference to an adjustable switch, and (5:22:28) more directly regarding electric switches,
comparing appliances to wall switches which do not need to be covered, but concludes that in situations wherein
there is concern that it may be switched off during Shabbos, it is recommended to cover it beforehand.
*0 See above, Chapter 1 n. 8(c).
> As explained above in this chapter.
2 As per the ruling of Rav Shlomo Zalman, see above note 1.
%% Most hearing aid models (that | am familiar with) have a volume control separate from the on/off switch.
> This practice seems to have been prevalent prior to the ruling permitting volume adjustment, as above n. 1.
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whose volume cannot be manually lowered or which utilize a switch or button to adjust

volume, use of which may be restricted on Shabbos and Yom Tov.>®

Alternating Settings

It should also be noted that the activation switch on hearing aids often has a third
setting, too. In addition to the “M” (microphone) setting for turning it on, and the “O” for
turning it off, there is also a “T” (telephone) setting. This T setting changes the internal
function of the aid, which is activated when on M, to a special telephone-coil system®®
designed for use with telephones and certain other electronic devices, including
assisted listening systems (e.g. loop systems) found in some public buildings and
auditoriums. Switching the setting from T to M significantly alters the utility of the aid,
and is hence not permissible on Shabbos or Yom Tov, falling under the prohibition of
metakein-mannah, fixing a utensil.>’ In case the setting gets accidentally switched from
M to T, it would be the equivalent of the aid having been turned off, and switching it
back to M would be similarly restricted.>® For this reason as well, it is advisable to tape
the switch in the correct position in advance, so as to avoid such problems during
Shabbos.

Directional Devices

Some hearing aid technologies provide for improved noise reduction through use of a
dual microphone system. This means that the device is fitted with two separate
microphones, one towards the front of the unit and the other further back. Switching
between these two microphones allows the user to focus on the desired sound (e.qg.

speech) and to greatly reduce interference from other sounds in the area (e.g.

> See above, re Volume Adjustment, n. 45.
%% In contrast to the normal function of hearing devices (all types), which respond to natural acoustical sounds (i.e.
sounds waves), the telephone coil responds to electro-magnetic signals transmitted by telephones and loop systems.

> From conversation with Dayan Chanoch Ehrentreh of the London Bais Din, November ’88. See also Ma’aseh
Choshev (3:16, in his conclusions) who advises wearing one hearing aid set on “M”, while leaving another where it
would be used in connection with a loop system (e.g. in Shul), set beforehand on “T”.

[This consideration does not apply to models which automatically adjust their settings without need for manual
switching, or which have dual-capability for receiving both types of sound.]

%8 1t should be noted that according to Rav Shlomo Zalman’s thesis that adjustments made during normative usage
are not considered metakein mannah, this would constitute at most a rabbinic restriction and would therefore be
permitted to be done via a non-Jew or, | cases of great need, with a shinui (see Chapter 1 n. 40).
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background noise). Some such devices are equipped with a button with which the user
can manually choose the best setting. This may not be done on Shabbos or Yom Tov,
because it is equivalent to turning one system on and another one off.*® Hearing aids of
this type may be worn without using the directional button.®

Cochlear Implant Settings

Cochlear implant processor units®* may have three manual dials: 1) a program dial,®?
with which the user can switch between alternative programs (typically customized for
use in noisier or quieter environments); 2) a volume-comfort dial, which allows the user
to adjust the range of volume to the most comfortable level (i.e., rather than adjusting
the actual volume, it sets the upper and lower limits of volume output); and 3) a
sensitivity dial, which adjusts the top and bottom of the range of input sounds (i.e.
sensitizing the unit to respond to higher or lower sounds it receives), which can be

helpful in listening to hard-to-hear soft or "far" sounds.

Changing the program is similar to switching between the “M” and “T” settings on a
hearing aid, and should therefore be similarly restricted,®® while adjusting the
volume/comfort level or the sensitivity appears comparable to volume adjustment in

regulator-type hearing aids, and hence permitted.

It should be noted that remote control units and phone apps that can control Cl volume
and programs cannot be used on Shabbos and Yom Tov.%

Wire Replacement

% The advantage provided by the directional function is generally not significant enough to warrant permitting such
adjustments — even with a shinui (see above n. 45).

% Based on information obtained from GN ReSound through Mrs. Miriam Singal, an audiologist in Baltimore.

® This description applies specifically to pocket-style processors. Behind-The-Ear (BTE) processors may have just
one control-switch for all functions, which may not be used on Shabbos or Yom Tov.

%2 In some models, there may be a simpler “function” dial instead, which switches between normal and “noise
suppression” settings. These seem similar to the “program control” in regard to the Halachic considerations
addressed herein.

® This needs further clarification, because a significant distinction may be made between them, in that switching
between M and T turns one system off and another on, while the program dial does not turn anything on or off, but
merely instructs the digital functions to follow an alternative program. Thus, such an adjustment may be
Halachically equal to adjusting the volume, which many Poskim permit. However, see above, note 45.

% See above, note 45. The remote control and phone app devices, even if left on throughout the day, involve
numerous additional issues which certainly prohibit their usage on Shabbos and Yom Tov.
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In case functional parts of a hearing device (e.g., the long or short wires of a cochlear
implant) became damaged on Shabbos, their replacement would essentially constitute
repairing the device, rendering it useful again, and would be prohibited on both Shabbos
and Yom Tov.%® However, wires that were simply disconnected from the ClI unit and can
be easily reattached in no more permanent attachment than previously, may be

permitted to put back into place on Shabbos and Yom Tov.®

Earmold and Tubing Maintenance

Replacing ear-molds or tubing of hearing aid is permissible, since the device is fully
functional without it.°” Cleaning and removing ear-wax from an ear-mold or tubing is
likewise permissible. Even if the mold or tubing is totally blocked-up, such that it does
not allow any passage of sound at all, it may be cleaned out in case of need (i.e. for an
individual who is dependent on both of his aids and is unable to suffice with the other

unit alone) according to reliable Poskim.®®

% See Minchas Shlomo (2:18:1), regarding the replacement of a hearing aid battery. His basis is the prohibition of
replacing a shoelace (Shulchan Aruch 317:2), which the Mishnah Berurah (ad. loc. 16) explains as being mitakein
manah. The same should apply to these wires as well. This is further evident from the discussion of the Minchas
Shlomo (loc. cit.) regarding activation of hearing aids, which he predicates on the premise that no new part has to be
attached that was not previously part of the aid, indicating that such attachment would not be permitted.

% As evident from the Halacha regarding replacing shoelaces (see previous note). See also Mishna Berura 308:72
citing Magen Avraham who permits reattaching that which is always loosely attached — as is the case with CI wire
attachments — such that there is no concern that it will be reattached in a more permanent manner.

%7 The aid functions continuously whether or not an ear-mold is attached. The ear-mold simply brings the sound
emitted by the aid into the user’s ear, similar to an inverted cone that the hard-of-hearing may place in their ear on
Shaabos or Yom Tov [as evident from Halachos Ketanos (2:45, cited by Be’er Heiteiv and Mishnahh Berurah
589:4) in regard to using such a cone to hear the shofar on Rosh Hashana (see also Minchas Yitzchak 2:18 who
derives from this Halachos Ketanos a basis of leniency regarding sound production).

% See Shmiras Shabbos K’Hilchasa (12:17) who permits plunging a toilet on Shabbos, notwithstanding the
Gemorah (Kesuvos 60a) and Shulchan Aruch (336:9) regarding clearing a blockage in a gutter, which indicates that
this would be considered mitakein manah and prohibited other than under limited conditions. Rav Shlomo Zalman
(ad. loc. n. 50, and in Minchas Shlomo 2:13:3) compares the blocked pipe of the toilet or sink to a clogged bottle-
neck, which he assumes to be permissible to clear, similar to reopening an opening to a barrel of wine (see Shulchan
Aruch 314:3 and Mishnah Berurah ad. loc. 17). See also Minchas Yitzchak (5:75) who compares it to a plug in a
drain; and Be’er Moshe (1:29, 3:70) who argues at length that removal of foreign material that causes the blockage
in the pipe does not constitute creating a new opening. Yabia Omer (5:33) disputes Rav Shlomo Zalman’s opinion,
arguing that this would constitute a melacha d’oraisah which is prohibited even in cases of great need. He concludes
that plunging is permitted only when the pipe is not totally blocked, and quotes Rav Elyashiv as being in agreement
with him. However, even the Yabia Omer disagrees with Rav Shlomo Zalman only regarding a pipe that is
connected to the ground, as opposed to a moveable object such as a barrel, citing Mishnah Berurah (314 Sha’ar
Hatzion 9) for this distinction. Accordingly, in regard to the tubing and ear-molds of hearing aids, there are clear
grounds to permit removing a wax blockage, at least in situations of need, as Rav Shlomo Zalman concludes
(Shmiras Shabbos K’Hilchasa loc. cit.) to permit it b ’sha’as hadchak and b’mokom tzorech gadol.
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Chapter Three

Wearing Hearing Devices Outside on Shabbos

Hearing Aids and Cochlear Implants

Carrying any useful items outside, into or in a public domain (a reshus harabim, i.e. an
open area of public access and travel) is one of the thirty-nine types of activities
(melachos) that are Biblically forbidden on Shabbos.*® This poses a potentially serious
issue regarding the permissibility of wearing electronic hearing devices when going out
and about in such areas.”

However, the Halacha distinguishes between that which is classified as carrying and
hence prohibited, and that which is considered to be wearing, and permitted. As
indicated in the words of the Navi Yirmiyahu (17:22)"* “Lo totzee’u masah mi’bateichem

b’yom haShabbos” — Do not carry a burden out from your homes on the Sabbath day,
only that which is considered to be a “burden”, i.e. an item being transported to another
location, is forbidden to be carried outside on Shabbos.” Thus, it is obvious that
clothing worn by a person is not restricted, for it cannot accurately be defined as a
burden, being transported elsewhere. Rather, it is situated exactly where it needs to be
to best serve its user, namely being worn on his body. Similarly, jewelry and ornaments
that adorn their wearer are permitted to be worn wherever he may go on Shabbos,

since they are likewise not burdens being carried, but adornments being worn.”

% Fully defined in Shulchan Aruch Orach Chaim (345), as well as areas in which carrying is Rabbinically restricted.

™ Indeed, numerous Halachic opinions found no basis to permit wearing a hearing aid outside on Shabbos. Rav Tzvi
Pesach Frank in Har Tzvi (1:173) considers hearing aids more comparable to a pocket-watch than to eyeglasses, and
therefore permits only the type of aid that is built into an eyeglass frame, being an independently wearable item, but
not the body or behind-the-ear (or other ear-level) types. Rav Henkin in Aidus L’Yisroel (pg. 122) permits wearing a
body-aid outside only providing that it is sewn into the pocket of a garment. [See correspondence between Rav
Henkin and Rav Shlomo Zalman debating this subject, in Minchas Shlomo (2:18).] Minchas Yitzchak (1:37)
initially accepted Rav Henkin’s opinion, adding (2:18) that a behind-the-ear model should be even more permissible,
but then brought (2:113) a letter to him from Rav Tzvi Pesach maintaining that it is prohibited, whereupon Dayan
Weiss deferred to Rav Frank’s opinion. See also ibid (5:40). Shmiras Shabbos K’Hilchasa (34:28) writes that it is
prohibited, but brings (n. 108) that Rav Shlomo Zalman found basis to permit it. See below (n. 13).

! Cited in Gemorah Beitza (12a) and Horayos (4a) as a source for the prohibition regarding carrying on Shabbos.

"2 This criterion is established in the Gemorah Shabbos (60a), distinguishing between the Halachic definitions of a
utensil (e.g. a signet ring) regarding tumah and regarding carrying on Shabbos. The Gemorah states - Shabbos
mishum ma’sui amar Rachmana, the prohibition re carrying on Shabbos is dependent on whether or not an item is
considered a ma’sui, i.e. a load or burden. See Aruch Hashulcan (301:48). See also Ma’aseh Chosev (3:11:7).

™ Aruch Hashulchan and Ma’aseh Choshev (loc. cit.). The Ramban in Shabbos (66b) states further (regarding a
foot-wrapping which does not constitute a proper shoe or sandal) that even that which is not otherwise considered a
normal item of clothing, nonetheless would not constitute carrying on Shabbos when serving the needs of its wearer,
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This concept, referred to in Halacha as wearing a tachshit (lit. an ornament), is further
expanded to include items worn for medicinal, protective and/or curative purposes.’
Although not ornamental in the cosmetic and fashionable sense, they are nonetheless
functional accessories that service their wearer while they are worn, and are therefore
comparable to clothing that is worn, rather than to burdens that are carried.” Some
applications of this rule are amulets and other items proven to protect their wearer from
certain illnesses;’® fragrant spices worn to improve mouth or body odors;”” and
bandages, casts and slings worn on healing wounds and injuries.’

Electronic hearing devices such as hearing aids and cochlear implants are inherently
similar to these other examples of the tachshit rule.” They also serve a functional
purpose, that of improving the user’s hearing.t® Their effectiveness is well established,
certainly no less than the expert amulet. They should therefore properly be regarded as

since it is not a ma 'sui. Ma’aseh Choshev (3:11:9) reconciles this with seemingly contradictory inferences from the
Gemorah Yuma (78b) and Yevamos (102b).

™ Shulchan Aruch (Orach Chaim 301:22, 28). See Rashi Shabbos (60a d "4 she eino) and Tosfos (57a end of d”h
b’meh) who both equate curative tachshitim with regular clothing as the basis of their permissibility to be worn
outside.

" See Rashi Shabbos (65a d”% v’afilu) and Mishnah Berurah (303:69) regarding strings worn by young girls to
maintain the openings in their pierced ears, which may be worn outside on Shabbos. Rashi states that although these
strings are not a “tachshit noi”, i.e. an ornamental tachshit, they are nonetheless permitted since they are normal to
be worn (by such young girls). This provides a primary example of a non-ornamental tachshit, demonstrating that an
item’s functionality, such as maintaining a pierced ear hole, qualifies it as the equivalent of a tachshit in regard to
wearing it outside on Shabbos, even though it is not a decorative item. Hearing devices are inherently analogous to
such a tachshit, for they too are both functional and normal to be worn by such persons.

"® Ibid (301:24, 25, 27; also 303:15). See also Rashi Shabbos (62a d 'k shelo) and Mishnah Berurah (301:86).

" Ibid (303:15). See also Rashi Shabbos (62b d ' k’sheyeish bah) and Mishnah Berurah (303:30).

"8 See Mishnah Berurah (301:77, 108). See also ibid (301:51) and Mishnah Berurah (:180).

™ This rule may also provide a Halachic basis for wearing eyeglasses on Shabbos, regardless of style and cosmetics,
since they serve the functional purpose of improving the person’s eyesight, and are normal to be worn. See Minchas
Shabbos on Kitzur Shulchan Aruch (84:6), Tzitz Eliezer (18:15) and Shmiras Shabbos K’Hilchasa (18 n. 67), each
citing many sources on this subject. These sources seem to apply the classification of tachshit to eyeglasses only on
account of their cosmetic value, being worn to adorn and enhance one’s appearance, rather than due to their
functionality. However, some Poskim quoted in the Minchas Shabbos compared eyeglasses to an expert amulet, the
classic case of a non-ornamental tachshit. Rav Shlomo Zalman cites these sources in support of his opinion that
wearing hearing aids outside on Shabbos should be allowed based on the tachshit rule as exemplified by the amulet
(see Minchas Shlomo 2:18:1 d”’h v’gam).

[Interestingly, the Tzitz Eliezer (loc. cit.) traces a Brisker chumrah re not wearing eyeglasses outside on Shabbos,
back to the Beis HaLevi who told the Aderes that they are not clothing and not a tachshit. Those who follow this
chumrah may wish to be machmir re hearing aids as well. The consensus of all contemporary Poskim, however, is to
permit wearing eyeglasses outside on Shabbos.]

% Although not actually curing the condition of the hearing impairment per se, they clearly service the body of the
user by improving his hearing, through either amplification or direct delivery of the sound signals. Numerous of the
applications of the tachshit concept cited above do not actually cure any condition, but benefit their wearer by
providing protection or other benefits. Minchas Shlomo (2:18:1 d”A ulam). See also Bi’ur Halacha (301:22 d”h
yotzim).
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tachshitim, and classified as wearing rather than carrying. Accordingly, they may be
worn just as any other part of a person’s bodily attire, inside and outdoors, in public as
in private areas.®!

This rule can be applied equally to all types of hearing aids, both ear-level and body-
aids, as well as to cochlear implants and their processor units, all of which functionally
serve their wearer as they are being worn, and qualify to be classified as tachshitim
which may be worn®? outside on Shabbos. Although the body aid and the processor unit
of an implant system are carried in a pocket or a pouch,® they nonetheless continuously
serve their wearer, providing him the benefit of their functionality. They are thereby
acting as legitimate tachshitim rather than as “burdens”, being used and worn rather
than carried and transported, and may therefore be worn outside on Shabbos.*

FM Systems

8 See note 111, at end of Part |.

8 Providing that it is worn upon one’s body, and not carried in one’s hand. Minchas Shlomo (2:18:1 d”h v’gam lo).
See also Magen Avrohom (301:27) and Livushei Sarad (ad. loc.) that even a functional tachshit is never permitted to
be carried in one’s hand. See Shabbos (62a) U bilvad shelo yochazenu b’yado, and Rashi and Tosafos (ad. loc.), and
Bi’ur Halacha (301:7 d”h kol hayotzei, v'dah etc.). See also Shmiras Shabbos K’ Hilchasa (1:18:12 and n. 54). [Cf.
Har Tzvi (1:173) and Minchas Yitzchak (2:112,113), who are of the opinion that an item must be worn in the
manner of clothing to qualify as a tachshit. With this they each differentiate between eyeglasses, which are worn in
such a manner, and hearing aids. However, the case of the salt or spice carried in one’s mouth (see above n. 9)
provides precedent to apply the tachshit rule even to an object which is not worn in the conventional manner of
clothing, so long as it is functional, providing benefit to its user.]

& The pouch itself, although non-functional per se, is secondary (¢ feila) to the unit contained in it. By virtue of its
contents (i.e. the hearing device) being permissible to be worn as a tachshit, the container (i.e. the pouch) is
permitted as well. See Mishnah Shabbos (93b) wherein this principle is stated in context of items upon which one is
not culpable for carrying them outside on Shabbos, extending that leniency to the container as well. Similarly, see
Rambam (Hil. Shabbos 18:17) who applies this principle to a person’s clothing. In an instance wherein the contents
are permissible to be carried, the container should likewise receive the same status. See Tur (Orach Chaim 301, 51a)
who permits carrying a person in a hand-held chair for the public need of his students. [Per the interpretation of both
the Bais Yosef and the Bach. Cf. D’risha (301:15) and Magen Avrohom (loc. cit.) who evade this interpretation.]
The sole issue dealt with is the permissibility of carrying the person in such a case, which (according to Bais Yosef)
may be the subject of a machlokes haRishonim. The carrying of the chair itself is apparently not an issue, since it is
not significant other than in service of the person being carried. [See Pri Megadim in Mishbetzos (301:12) who adds
this element when quoting the Bais Yosef.] Hence we find this principle of the secondary item assuming the
leniency of the primary item it serves even as basis to actually permit it to be carried out on Shabbos. See also Rav
Po’alim (Orach Chaim 1:25) and Minchas Yitzchak (2:114:4-5).

8 Rabbi Sandler (loc. cit. above n. 79) raises (in his n. 98) an important point. Some hearing devices, particularly
cochlear implants, may be prone to cease functioning some time during Shabbos, depending on the length of the life
of their batteries. Should this happen while walking outside, it would become necessary to remove them, as they are
no longer functional tachshitim (see below Chapter 4, re non-functional devices). Accordingly, there may be
grounds for concern not to go out with them even while functional, lest one come to carry them in a restricted
manner should they stop working. He resolves this issue on the basis of the Halacha that in case one mistakenly
went out with an item that is Rabbinically restricted on the basis of such a concern, he may continue once outside
b’dieved (see Mishnah Berurah 301:61). This can be applied here even initially, based on the oft-cited rule of
Poskim that an urgent situation (sha 'as hadchak) is dealt with like a b 'dieved.
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Usage of personal FM systems, which provide amplification with the advantage of direct
audio-input, is inherently identical to the usage of other hearing devices as described
above, and is equally permissible on Shabbos. However, a significant distinction must
be made between them with regard to utilizing such systems when going outside.

The FM system® consists of two units, each worn by different people. The hearing
impaired person (e.g. a child or student) wears a receiver (sometimes referred to as the
“student’s unit’), which either replaces or is attached to their hearing aid. Another
individual (e.g. a parent or teacher) wears a second device (sometimes referred to as
the “teacher’s unit”), which picks up their speech through a microphone and then
transmits silent FM signals to the receiver.

The transmitter does not service the person wearing it at all; rather, it is worn solely to
benefit a different person, namely the hearing impaired individual. Accordingly, this unit
does not function as a tachshit for its wearer, and may not be worn outside on
Shabbos.®® This in turn affects the receiver’s status as a tachshit as well. Although
designed to serve its wearer, its function as a receiver is entirely dependant on the FM
transmissions, and would be useless outside without the transmitter.

The receiver unit alone may therefore be worn outside only if it can and has been set
(from before Shabbos)®’ to function simultaneously as a hearing aid too, receiving and
amplifying speech and other sounds independent of its FM function, such that it does
indeed serve its wearer even when not receiving any FM transmissions. If, however, this
unit serves as an FM receiver only, it may also not be worn outside on Shabbos.

Usage of FM systems is therefore limited to indoors only, unlike both hearing aids and
cochlear implants which may be worn on Shabbos even when going outside in public
areas, as explained above. It may sometimes be advisable (i.e. in case the receiver
serves as a hearing aid as well and may therefore be worn outside) to leave the
transmitter unit before Shabbos in such a location (e.g. in Shul) where it will be most
useful on Shabbos. In other cases (i.e. when the receiver unit serves as an FM receiver

only), it may be advantageous to leave the entire system in the more useful location.

& A self contained radio-wave broadcasting system using Frequency Modulation (“FM™) in its transmissions.

% As explained above. The alternative bases for allowing hearings aids and implants to be worn outside, as cited
above (n. 13), also do not apply to the transmitter, for the same reason that it does not serve the person wearing it.

8 See above (chapter 2) regarding switching settings on Shabbos.
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Care should be taken to assure that the units are properly activated and set before
Shabbos.

In some FM systems, the receiver unit is replaced with a “boot”, i.e. a small accessory
that can be attached to a hearing aid. When the hearing aid is not functioning in the FM
mode, the boot serves no purpose, and would not be considered a tachshit.
Nonetheless, in case the boot is normally left attached to the hearing aid and worn
constantly with it, it may be considered a permanent part of the hearing aid and botul to
it, even when its FM function is not being used, and on this basis be permitted to be
worn outside.®® If, however, the boot is normally attached and worn only when being
used (i.e. and removed when the hearing aid is not in FM mode), it would certainly not
be permissible to leave it attached to the aid when going outside on Shabbos.

8 Similar to the belt of a coat or robe, or shoelaces, which are botul to the coat, robe or shoes even when untied, and
may be worn as such even outside. Because it is normal to leave them in place, they are considered permanent parts
of the garment even when not actually being used. Shmiras Shabbos K’Hilchasa (1:18:29 and n. 129) based on the
Mishnah Berurah (301:135) as well as the Shulchan Aruch (301:39). [These sources in context refer to items that are
sewn or tied to the garment, yet the Shmiras Shabbos equates this with a belt or laces that are merely inserted into
loops or holes. The attachment of the boot to the hearing aid should be at least comparable to if not better than this.]
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Chapter Four

Handling Functional and Non-Functional Devices
On Shabbos and Yom Tov

Muktzah Status of Functional Devices

The handling of many items that are classified as muktzah is restricted on Shabbos and
Yom Tov. This classification includes objects whose primary functions are prohibited
actions (e.g. pens and stationery supplies, tools and hardware);®® materials in
unfinished states (e.g., raw wood and stone);*® and such items that, due to their
precious and/or delicate nature, one normally sets aside and disassociates himself from

using on Shabbos and Yom Tov (e.g. a mohel’s knife, precision tools, merchandise).**

So long as they are functional, hearing aids and other electronic hearing devices should
not be considered muktzah (presuming that their use is permitted on Shabbos and Yom
Tov),* since their primary usage is a permissible purpose. Accordingly, they may be
handled in the course of their use.®* Notwithstanding their precious and possibly

8 Muktzah machmas milachto issur. These items may be moved litzorech gufo, to be used for a permissible action,
e.g. a hammer to chop nuts, and litzorech mikomo, to clear the space they occupy for use on Shabbos. Shulchan
Aruch (Orach Chaim 308:3).

% Muktzah machmas gufo. These items may not be moved even litzorech gufo or litzorech mikomo. Rama (308:7).

°! Muktzah machmas chisaron kis. These items may also not be moved even litzorech gufo, or litzorech mikomo.
Ibid (308:1).

%2 See Chapter 1.

% This is certainly applicable to moving them in order to put them on, adjust their fit, or take them off. Even if they
would be considered muktzah machmas milachto !’issur, moving them in the course of their use would be permitted
as litzorech gufo and litzorech mikomo. Upon removal, one would similarly be permitted to place them wherever he
prefers, as is the rule with muktzah machmas milachto I’issur (Shulchan Aruch 308:3).

The permissibility of moving them about from place to place for their own safekeeping when they are not in use,
though, depends on whether or not they are classified as muktzah machmas milachto l'issur. 1gros Moshe (Orach
Chaim 3:49) writes that an electric fan may be considered mukztah machmas milachto [’issur, since its activation is
a prohibited act, even though its ongoing use is not prohibited. Similarly, in Igros Moshe (Orach Chaim 5:22:22) he
permits moving an electric fan to adjust the direction in which it blows because this is litzorech gufo, implying again
that it may be considered muktzah machmas milachto I’issur. This might be applicable to hearing devices as well,
since their activation is similarly prohibited.

However, an obvious distinction can be made between a fan, which is most often moved only when turning it on or
off, while it continuous automatic function requires no further handling; and a hearing aid, which is worn and used
all day long in a permissible manner, while turning it on/off constitutes a relatively minor part of its utility. Since the
status of muktzah machmas milachto lissur is determined according to the majority of an item’s usage (“rov
tashmisho”’) [See Mishnah Berurah (313:9) and Bi’ur Halacha (308:3 d”’h Kardom)], it is quite understandable that
turning a fan on may be considered its primary function (regarding its being handled), thereby rendering it mukztah,
while a hearing aid’s primary function is permissible, for which reason it would not be muktzah.
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delicate nature, hearing aid wearers fully associate themselves with these devices and
use them constantly, just as they do with all of their other regularly used possessions
(i.e. even expensive jewelry and fragile crystal).* Since these items are not set aside
and out of use, handling them is not restricted on Shabbos or Yom Tov.%

When Devices Stop Functioning

In the event that a hearing device stops working during Shabbos or Yom Tov (e.g. when
its battery dies), it would lose the permissible status that it had as a functional device.
Since in its present condition the device provides no benefit to its wearer, it can no
longer be considered a tachshit,”® and may not be worn outside.®” Furthermore, once it
stops functioning as a useful utensil, it would become muktzah, similar to a (non-

ornamental) watch that stopped running.®®

It must therefore be removed from one’s ear or body,* providing that he is situated in a

location wherein it would be safe to leave the device until after Shabbos or Yom Tov.'®

A more accurate comparison may be drawn between the hearing aid and a battery-operated wristwatch. The watch is
similarly activated through a prohibited act (i.e. putting in the battery), yet it is widely accepted as not being
considered muktzah machmas milachto I’issur, presumably because its primary function (i.e. being worn and telling
the time) is permissible, and it is not set aside from use on Shabbos. [See Shmiras Shabbos K’ Hilchasa (1:28 n. 54),
who quotes Rav Shlomo Zalman as having ruled that a watch is considered milachto I’heter based on this very
reasoning, u 'baruch shekivanti.] The hearing aid is essentially the same in that its primary function is permissible
even though its activation is prohibited, and it is likewise not set aside and out of use on Shabbos. [See also Minchas
Shlomo (1:9 pg. 75 and 2:18:1) wherein this opinion is clearly expressed, that hearing aids are not muktzah
machmas milachto ['issur, and for the reasons stated above.]

% See Magen Avrohom (308:3), Toras Shabbos (ad. loc. 2), and Shmiras Shabbos K’Hilchasa (1:20 n. 47).

% See note 112, at end of Part I.

% See Biur Halacha (301:11 d”h B’zeh), Shemiras Shabbos K’Hilchasa (18:27) and Igros Moshe (Orach Chaim
1:49) who, amidst their discussions of the permissibility of wearing a wristwatch outside on Shabbos, each mention
that it would not normally be worn when stopped, seemingly taking it for granted that it would be prohibited then.
The same applies to a hearing aid that stopped working, since it is no longer functioning as a beneficial tachshit.

% This consideration, re carrying outside, obviously does not apply on Yom Tov. That of muktzah does.

% Minchas Shabbos (88:23) leans towards saying that a stopped watch would be muktzah machmas gufo, and
possibly even muktzah machmas chisaron kis. See also Toras Shabbos (308:5). Bris Olam (Dinei muktzah machmas
gufo 29) argues that if it just stopped but is not broken, it should be neither muktzah machmas gufo nor muktzah
machmas chisaron kis. Tzitz Eliezer (9:20) similarly distinguishes between a stopped and a broken watch, holding
that it maintains its status of a tachshit even when stopped (i.e. unwound, or needing a battery replacement), since
this occurs in the course of normal usage. Rav Elyashiv, as quoted in Shalmei Yehuda (chap. 3 n. 13), rules that it is
muktzah machmas gufo, apparently even when just stopped. See also Shemiras Shabbos K’Hilchasa (28:24).
Regarding a hearing aid there may be more grounds for it to be considered muktzah, since it is not an item ever worn
if not functioning, as opposed to a watch which one might continue wearing even after it stopped. The hearing aid
therefore cannot be considered a tachshit when stopped, even if a watch could (as in the opinion of the Tzitz
Eliezer).

% Most Poskim permit moving muktzah with one’s body, limiting the restriction to moving it with one’s hands. [See
Tur (308:1), Shulchan Aruch (311:8), Magen Avrohom (305:9, 308:7) and Mishnah Berurah (308:13).] Nonetheless,
continuing to wear a non-functioning hearing device on one’s ear would be restricted, since this its usual manner of
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If it stops working while outside (in an area not enclosed by an eiruv), it must be

101

removed and left there until after Shabbos.™" If feasible, one may request of a non-Jew

to take it inside.' If however the hearing aid would not be safe in that location and a
non-Jew is not available to take it in, its wearer may run quickly to a safe place before
removing it, providing that he has been walking continuously without stopping ever
since leaving the indoor area he departed from,*® and then remove it in a backhanded

104

motion~" (kil'achar yad, i.e. through an unusual motion even with the hands, or using

any other part of the body).'®

Whenever removing the nonfunctional unit (even indoors), it is preferable to do so in a
back-handed manner, since it is now muktzah, as explained above. If/when feasible,

one would also be permitted to ask a non-Jew to remove it.*?®

When Reactivation May Be Permitted

being worn and moved. [See Rav Shlomo Zalman’s lengthy note at the conclusion of the Shemiras Shabbos
K’Hilchasa (pg. 558), where he proves this principle from the Gemorah Shabbos (112a) regarding continuing to
wear a torn sandal on one’s foot, thereby refuting the proof brought by Chazon Ish (Orach Chaim 47:12) against
these Poskim. See also Shemiras Shabbos K’Hilchasa (28 n. 59), quoting Rav Shlomo Zalman regarding continuing
to wear a wristwatch that stopped. This principle is evident as well from the Poskim who disagree with the Rama
(266:12) regarding continuing to wear a purse tied to one’s belt (see next note). See also Tikunim U’Miluim from
Rav Shlomo Zalman to Shemiras Shabbos K’Hilchasa (28 n. 59), where he cites this source to establish that even a
muktzah item being worn and not being carried by hand must be removed. Presumably he is referring to these
Poskim, while this is not apparent from the Rama himself.]

1% The Rama (266:12) and Magen Avrohom (266:19; 308:7; 331:5) rule that so long as a muktzah item remains in
one’s hands, he is permitted to move it about until he sets it down, even though it was not initially permissible to be
taken, and even by muktzah machmas gufo and machmas chisaron kis. According to this opinion, it would not be
necessary to remove the hearing aid when it stops functioning (providing that he is in an area wherein it is
permissible to carry). However, many Poskim disagree, either limiting this leniency to muktzah machmas milachto
Uissur alone (see Even Ha’ozer 266 and Derech Chaim cited in Mishnah Berurah 308:13, and more fully in Biur
Halacha 266:12 d”h yachol), or to when the initial handling of the muktzah was permitted (see Bi’ur HaGr”a Orach
Chaim 266:12 and Yoreh De’ah 266:3, also cited in Mishnah Berurah loc. cit.). The Mishnah Berurah (266:35) finds
basis to be lenient in a situation of potential loss. See Shemiras Shabbos K’Hilchasa (28:25) who applies this to a
stopped watch. The same applies to hearing aids as well.

101 Rama (266:12), due to the prohibition of carrying in such an area. [This point applies to Shabbos only.]

192 Mishnah Berurah (266:37), noting that this is the most preferable resolution to this situation.

193 Mishnah Berurah (266:36), invoking the leniency brought in Shulchan Aruch (266:11), see also Mishnah Berurah
(num. 29) and Shemiras Shabbos K’Hilchasa (18:52 and n. 232-236).

104 Mishnah Berurah (loc. cit., and ad. loc. 32), to avert a Biblical transgression.

1% See Rama (308:3), Magen Avrohom (301:45), Shemiras Shabbos K’Hilchasa (22:34).

1% Mishnah Berurah (279:14) states that one may have a non-Jew move all types of muktzah if it is litzorech gufo or
mikomo. Removal of a non-functioning device from one’s body would constitute /'zzorech mikomo.
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When there is need to reactivate a hearing aid or an implant processor that was turned
off (some processors automatically shut down when removed from the colil transmitter)
or whose battery died, it is preferable whenever feasible to request of a non-Jew to turn
it back on or to replace its battery even on Shabbos, and certainly on Yom Tov.'"’
However, handling the non-functioning unit and the replacement battery in order to bring
it to him, may be complicated by the restrictions of muktzah (i.e. regarding both the non-
functioning unit and the replacement battery).'®® When feasible, it is preferable to
circumvent this issue by requesting of the non-Jew to take them himself. When this is
not practical, there is sufficient basis to permit handling both the non-functional device
and the replacement batteries in order to facilitate its reactivation for use on Shabbos

and Yom Tov.1®

197 Applying the rule of shvus d’shvus b’mokom tzaar (Shulchan Aruch 307:5). See Tzitz Eliezer (6:6 par. 18) and
Bais Avi (3:19) regarding Shabbos, and Minchas Yitzchok (2:112) - a least regarding Yom Tov. See also Rav
Henkin in his second letter to Rav Shlomo Zalman (Minchas Shlomo 2:18:2), who seems to indicate that this may be
permissible on Shabbos, according to some Poskim (regarding resetting a clock).
108 A battery is generally considered muktzah, either machmas gufo, since it has no permissible use on Shabbos, or
machmas milachto ['issur, since its normal usage involves a prohibited melacha (see Shalmei Yehuda on the Laws
of Muktzah 2:25). If it’s considered muktzah machmas milachto [’issur, it may certainly be handled in order to have
a non-Jew reactivate the unit, under the rule of [’tzzorech gufo. If it’s classified as muktzah machmas gufo, this
leniency would not apply. Nonetheless, even if batteries are generally muktzah machmas gufo, in the particular
situation of a hearing aid user, who often needs battery replacement on Shabbos or Yom Tov, there may be valid
Halachic grounds to consider them either milachto [’issur, or not muktzah at all. An analogy may be made to the
Halacha regarding medications, which are generally considered muktzah, yet when a household member is ill and
permitted to take them, they may be handled by others as well. Since they now serve a permissible purpose, they are
no longer “useless” or muktzah. [Minchas Shabbos (84:16) first poses this question. Igros Moshe (Orach Chaim
5:21:1) states clearly that it is not muktzah at all, as does Rav Shlomo Zalman (in a short response published in The
Halachos of Muktzah by Rabbi P. Bodner, num. 8) as well as in Shmiras Shabbos K’hilchasa (note to 33:4). Rav
Elyashiv is quoted as concurring with this ruling (in Shalmei Yehuda 10:15).] Similarly, in the home of a hearing-
aid wearer, the replacement batteries stand to serve a purpose that is permissible, albeit through a non-Jew, since he
often needs to have the batteries replaced during Shabbos, and they may therefore not be considered muktzah at all.
[Alternatively, this reasoning may provide Halachic basis to at least reclassify the batteries as merely muktzah
machmas milachto issur rather than as muktzah machmas gufo, since they now do have a function, although it is
prohibited (for a Jew). This reclassification would suffice to permit handling them in order to bring them to a non-
Jew, as movement litzorech gufo is permitted with muktzah machmas milachto lissur.]
19 See Tzitz Eliezr (6:6:2,3) who finds two bases to permit moving a hearing aid, even had it been considered
muktzah. First, to avoid any possible injury the deaf person might suffer when unable to hear sounds forewarning of
danger. This may be comparable to the allowance found in the Rama (308:6) to move muktzah to prevent danger.
Second, to maintain his dignity, by enabling him to respond appropriately when addressed, which may be included
in the allowance to move muktzah for the sake of kavod habrios, human dignity, similar to using muktzah items to
clean oneself, as found in Shulchan Aruch (312:1). The Tzitz Eliezr subsequently concludes that hearing aids are
actually not muktzah, eliminating any need for these bases of allowance in normal use. In the case of non-functional
units, though, these reasons may find their proper application. (See Rashi Kesubos 57a, immediately before the
Mishnah.)
e Inregard to replacing zinc-air batteries, some raise an issue re removing the tape covering the air holes, which
allows it to function, as being a possible issur of makkeh b’patish. However, since these batteries were made
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When enlisting a non-Jew is impractical, there may be valid Halachic grounds to permit
a Jew to do the necessary reactivation in a backhanded motion (with a shinui, kil'achar
yad), such as with the back of one’s fingers. Assuming that this would involve a
Rabbinic restriction at most, doing so in an unusual manner may be permitted in case of
significant need, as well as to facilitate fulfilment of mitzvos, both of which reasons are

often present with regard to enabling hearing on Shabbos and Yom Tov.**°

END NOTES 111 112 113

fully functional prior to being taped over, and are taped over only temporarily, merely to preserve them for later

usage, removing the tape does not at all seem to resemble completing a utensil.
110 5ee Mishnah Berurah in Biur Halacha (end of siman 349) who applies the rule of shvus d’shvus I'tzorech mitzvah
to an act of a Jew himself. See also Shoneh Halachos ad loc.
11 Be’er Heitev (Orach Chaim 326:8) references the Ginas V’radim (3:14) who writes, in regard to making soap-
suds, that creating a temporary effect is not considered molid. The Maharsham (1:140), who initially considered
making seltzer-water on Shabbos to be molid, rejected this opinion, citing the Chacham Tzvi (92), who proves that
molid does not apply to effects on a person’s body, from the Gemora Beitzah (33b and 23a) that it is permissible to
handle spices which leave fragrance on one’s hands, apparently maintaining that this restriction applies even to
temporary effects. The Maharsham brought support for the Chacham Tzvi, and against the Ginas V’radim, from the
Mishnah in Beitzah (33a) that prohibits igniting a flame on Yom Tov, even though the sparks would not last if not lit
upon a combustible material. [In an addendum to the index of his Teshuvos, the Maharsham retracted his opinion re
making seltzer-water in deference to other Rabbonim, who found basis for leniency in the ruling of the Taz (320:9)
re adding salt to water on Shabbos, apparently considering the salty effect “created” insignificant and not included in
this restriction. It is unclear exactly why this is not considered molid, particularly in light of a seemingly contrary
ruling of the Taz himself (511, final paragraph) prohibiing adding fragrance to water on Shabbos and Yom Tov, or
washing one’s hands with scented waters, because of molid. Accordingly it is also unclear whether this retraction
changes his position on non-lasting molid effects.] It is noteworthy though that a number of Achronim dispute the
aforementioned opinion of the Taz (511), on the basis of the Gemorah Shabbos (50b) “barda shari”, wherein it is
permitted to wash one’s face with scented waters, as cited by Ginas V’radim (3:16). See Yabia Omer (3:21:2 and
addendum thereto, and 4:32:1) who compiles the various opinions on this matter, finding support for the opinion of
numerous Poskim (including the Chasam Sofer and Rav Tzvi Pesach, Har Tzvi (1:189), among others) that a molid
that does not last was never restricted. It may well be that all Poskim would agree that it is necessary for an effect to
endure for some even short period of time, for it to be considered molid, and that an effect which does not endure for
any duration of time at all would certainly be permissible. [See Rav Shvadron’s notes to the edition of Teshuvos
Maharsham on Orach Chaim published as part of the set of Da’as Torah (num.115), who writes similarly in defense
of the Ginas V’radim, suggesting that the Chacham Tzvi would agree to this as well.] Hence, their discussions re
suds, fragrances, flames and seltzer, all of which can last for a considerable amount of time, would not impact the
momentary flash of the LED, which does not endure a moment after the speaking ends. [See above n. 7 re Rav
Shlomo Zalman’s opinion on this matter.] Accordingly, LED’s reacting to speech may even be unanimously
permissible, but certainly may be permitted according to many leading Poskim. Being that molid is a Rabbinic
restriction, the Halacha may be determined in favor of the lenient view, especially in situations of great need (see
above, n. 13). [This is addition to the fact that lighting the LED is unintended, itself basis for leniency (see n. 34).]
112 Rav Shlomo Zalman (in his Ma’amar reprinted in Minchas Shlomo 1:9 n. 3, and in Shmiras Shabbos K’Hilchasa
1:34 n. 108) initially seems to have considered this approach as “possibly reliable” (terming it merely ephshar), but
concluded to rule accordingly (see Minchas Shlomo 2:18:1 d”h V’'gam lo, and Letter of Approbation to Lev
Avraham, wherein it is clearly his conclusion). The other opinions cited above (note 2) do not offer this basis of
leniency, fundamental as it is, u 'makom henichu lo I’hisgader bo. See also Sh’arim Hamitzuyanim B’Halacha (chap.
80 n. 81) who also considers this approach.
Comparisons are drawn by other Poskim to various Halachic sources to provide bases upon which to permit wearing
hearing aids in public areas. These sources include the concept of the lame man’s cane (Shulchan Aruch 301:17)
which is considered to be the equivalent of being his “shoe”, and may be applicable to both eyeglasses and hearing
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aids according to some opinions; the spice placed in one’s mouth to dispel an unpleasant smell (see above n. 77), to
which hearing aids may be comparable in as much as they spare their wearer from an undesirable condition; items
worn for medicinal and/or curative purposes (see above n. 79-80), which may have relevance to hearing aids due to
the protection they provide from potential hazards; and a prisoner’s shackles (Shulchan Aruch 301:19) in which he
is permitted to walk outside, due to their protective functionality (as explained by the Me’eiri in Shabbos chap. 6
Mishnah Shvi’is d”h kisei), albeit against his will. See Minchas Yitzchak (1:37) and Be’er Moshe (1:17:6). See also
Rabbi Sandler in The Journal of Halacha and Contemporary Society (Pesach 5761, p. 91-97) for a fine presentation
of these various sources.

When taken individually, each of these sources raises its own Halachic issues, with varying opinions amongst the
Poskim which complicate their application to the case of the hearing aid (as dealt with in the cited responsa).
Additionally, the comparison between any one of these cases and the hearing aid is arguably weak, being that its
primary function is neither curative nor protective, as are the cases cited. However, when viewed collectively (as a
tz’ad hashaveh), the governing principle common to all these leniencies is the rule of the tachshit as presented
above, i.e. that the functionality of an item and the benefit that the wearer derives from it render it halachically
similar to clothing being worn rather than to a load being carried. Ultimately, this is the basis of all these leniencies,
and in the end this rule seems to best provide the basis to permit wearing hearing aids in public areas on Shabbos as
well.

Rav Shlomo Zalman adds, in his Miluim to Shmiras Shabbos K’Hilchasa (34:108), that the fact that hearing aid
wearers tend to conceal the unit as much as possible does not detract from its tachshit status. This is also evident
from the case of the spice concealed in one’s mouth to improve its odor (see above n. 77), as well as from the
Mishnah Berurah (303:53) and Bi’ur Halacha (ad. Loc. d”h v’yotzah b’etzadah). See also Shmiras Shabbos
K’Hilchasa (1:18:10 and n. 52).

3 Mishnah Berurah (308:2) states that the stringent status of muktzah machmas chisaron kis applies to such items
regarding which, out of concern for their safety, one is insistent that they not be moved about, and disassociates
himself (mikatzeh da’ato) from them. Tosfos Shabbos (308:2) similarly defines muktzah machmas chisaron kis to
mean such items that, out of concern for them, one sets aside a place for them from which they are not to be moved
throughout the Shabbos. Igros Moshe (Orach Chaim 5:22:12) writes that while being set aside in a pre-designated
place (being m ’yacheid makom), as stated in Gemora Shabbos (123a), is not an absolute prerequisite for muktzah
machmas chisaron kis, it does serve as an indicator that the owner is indeed makpid, i.e. insistent on not handling the
object. In fact, Rambam (Hil. Shabbos 25:9) twice emphasizes that this element of the owner being makpid is
essential to the definition of muktzah machmas chisaron kis. See also Bais Yosef (308:1 d”h kol hakeilim) who
infers from these words of the Rambam the converse rule, that when one is not makpid on it, even an item that
would otherwise meet the criterion of chisaron kis (i.e. merchandise or precious utensils) would not be muktzah.
Accordingly, hearing devices cannot be classified as muktzah machmas chisaron kis despite their value and delicate
nature, since their owner clearly intends to use and to handle them throughout Shabbos, and definitely does not
disassociates himself from them, is not m 'yacheid makom for them, and is not makpid against handling them. [Cf.
Shevus Yaakov (3:26) who suggested that all wristwatches should be muktzah machmas chisaron kis, presumably
due to their value and frailty, but the consensus of later Poskim rejected this opinion, as referenced in the Shaarei
Tshuva (Orach Chaim 308:5), Minchas Shabbos (80:242) and Yechaveh Da’as (2:49).]

Additionally, according to the opinions that muktzah machmas chisaron kis is predicated on an item also being
milachto !issur [See Shulchan Aruch Harav (308:4), Tosfos Shabbos (310:130, T hilah I’Dovid (introduction to
308) and Shmiras Shabbos K Hilchasa (1:20 n. 48)], the classification of muktzah machmas chisaron kis would not
be applicable to hearing devices, inasmuch as they are primarily milachto I’heter (see above n. 92).

Tzitz Eliezer (6:6 par. 4) poses an additional question, whether hearing aids (or other battery-operated devices)
should be deemed muktzah due to the rule of bosis [’davar ha’asur, similar to a candlestick which is muktzah
because of the flame it supports. He resolves this issue on the basis of the aid being constantly used and handled, in
contrast to the candlestick which remains stationary during its use. More fundamentally, though, the concept of a
bosis ’davar ha’asur applies only when the davar ha’ahsur is of primary importance (e.g. the flame), and the
purpose of that which supports it (e.g. the candlestick) is to serve it. (See Mishnah Berurah 311:29 and 259:9) By
contrast, the purpose of the battery is to serve the device, rather than the reverse, and the device should therefore
certainly not be considered a bosis to the battery. [See Shmiras Shabbos K’Hilchasa (1:28 n. 55) who applies this
very reasoning to battery operated watches.] See Yechaveh Da’as (2:49) who also concludes that a hearing aid is not
a bosis 'davar ha’asur.
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TORAS HACHERESH - Part Il

Fulfillment of Torah Obligations for the

Contemporary Jewish Deaf and Hard of Hearing

Introduction: Challenging Mitzvos for the Jewish Deaf

In our daily lives we encounter many mitzvos (Torah Commandments) that are
fulfilled through the use of speech and\or hearing. Amongst them are our daily prayers,
reciting the portions of Sh’'ma each morning and evening, blessings said before and
after eating and upon doing most mitzvos, and Sabbath Kiddush and Havdala, as well
as reading the Megilla on Purim, the Haggada on Passover and listening to Shofar
blowing on Rosh HaShana.

These mitzvos present special challenges to the hard-of-hearing, for these
individuals often cannot fulfill their obligations by listening to another person’s recitation,
as is commonly done. In the coming chapters, we will attempt to present Halachic
responses to each of these situations, addressing the needs of individuals with various
levels of hearing and\or speech abilities, b’ezras HaShem.

However, before entering into those discussions, we must first address an even
more fundamental issue — to establish if and when such individuals are obligated in the
fulfillment of mitzvos at all. Only once this question is properly resolved can we return to

deal with the specifics of how hard-of-hearing individuals can fulfill these obligations.

The issue at hand is the Halachic principle that a person who can neither hear
nor speak is exempted from all Torah obligations, while one who has either one of these
faculties is fully obligated in all the Commandments. This means that those hard-of-
hearing individuals who can speak are included in the obligations even if they cannot
hear, and likewise, those who can hear are included even if they cannot speak.
However, those who can neither speak nor hear speech are not obligated in the mitzvos

(sources and explanation to follow in Chapter 1).
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We will need to clarify how these classic rules apply to the contemporary Jewish
Deaf, in light of the advantages in communication and technology that they enjoy over
previous generations. These advantages have significantly changed their situation and
life-styles and may conceivably affect and potentially upgrade their Halachic status as

well.

The questions arising from these developments are numerous, and are
extremely relevant to many hard-of-hearing people. They affect both those born with
deficits in their communicative abilities, as well as those who may have lost such

faculties later in life.
These questions include:

» What levels of speech and\or of hearing abilities are necessary in order to be
considered Halachically as possessing either of these faculties?

» Do hearing and speech achieved through modern technologies constitute valid

hearing and speech to satisfy Halachic criteria?

» Does the ability to communicate proficiently through manual sign language
compensate Halachically for the inability to do so orally?

The answers to these questions fundamentally define the Halachic status of a
wide range of the contemporary deaf and hard-of-hearing Jewish population. As noted
above, we will focus on these issues first and then return to address those relating to

the various means through which they may fulfill mitzva obligations, b’ezras HaShem.
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Chapter One

Halachic Status of the Contemporary Jewish Deaf

Understanding Halachic Daas

Torah obligations — mitzvos — are incumbent upon Jewish men and women as of
their bar or bas-mitzva, respectively. As of this age and on they are considered to
possess the requisite level of daas, the maturity of understanding that enables them to
become responsible for their actions. Children below the age of bar or bas-mitzva, on
the other hand, are exempt from such obligations, because they lack the requisite level

of daas.!

Clearly, daas does not mean cognitive intelligence, for children can
unguestionably be quite intelligent. Often, they can even surpass their seniors as
computer whizzes or chess champions and exhibit impressive abilities in academics
and creative thinking. Rather, daas refers to an understanding of consequences and a
sense of responsibility, the presence of mind to weigh the positive and negative effects
that may result from one’s actions.> As a young person grows up, the impulsivity of
youth is gradually replaced by the maturity developed through years of life experiences
from which he learns the long term effects of choices that he makes. He learns to take
these considerations into account when making decisions, and eventually becomes of
age to take responsibility for his actions. At that point, the child has matured into a bar-

daas, a responsible young man or woman.?
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[This base line of daas is, of course, just the minimum necessary for Torah
obligations to apply. As a person grows, his daas grows with him, and with it, he
develops an increasingly wise perspective on life and its issues [“nyTh 2w'”]. The
highest level of daas is nnim nyT, that wisdom which can only be derived from total
emersion in Torah study and culled from the breadth and depth of its divine wisdom.
Regarding such daas we are taught that as Torah Sages age, |n*7yv naw'nn |nyT, their
daas becomes ever more settled and well thought out (see end of Tractate Kinnim).
Even as their other faculties wane, the wisdom of their life-long daas waxes ever
stronger, shedding clearer light and understanding upon life’s questions and issues.
Thus, although their intellect may no longer be as sharp as it was in their youth, the
sages’ “daas” increases with their seniority, enabling them to offer sage advice and
render weighty decisions based upon their ever keener insights into the eternal truths of

Torah wisdom and its all inclusive application to real-life situations.”]

The Classic Classification of a Cheresh

Just as pre-bar or bas-mitzva children are exempt from Torah obligations
because they are not considered bnei-daas, so too is a cheresh, one who can neither
hear nor speak, classically exempted from such obligations.> This Halachic status
applies regardless of the level of functionality of an individual cheresh, i.e., even if he is
able to conduct himself ostensibly in a fully normal manner.® [The applicability of this
classic classification of a cheresh to the contemporary Jewish Deaf will be addressed

below.]
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This classification of a cheresh is, however, specifically limited to one who can
neither hear — aurally, nor speak — orally.” Anyone who can hear and understand
speech is considered a full bar-daas - even if he cannot speak intelligibly. Similarly,
anyone who can speak and make himself understood to those with whom he speaks is
considered a full bar-daas - even if he cannot hear enough to understand what others

say to him.2

Speech and Hearing Criteria Regarding Daas

As stated above, anyone who can speak is included in mitzva obligations
regardless of their level of hearing. In this context, speech is defined as the ability to
give over a message (e.g., a thought, request or information) through verbal expression.
So long as the speaker’s basic message can be understood by the average listener
(i.e., an untrained listener who is not particularly familiar with this individual's manner of
speech) - even if his speech-articulation is imperfect to the extent that not all of his
words are readily understood - he is deemed as being capable of speaking and is hence
considered a bar-daas.® This rule applies regardless of whether this individual learned
to speak naturally (e.g., in the case of a post-lingual hearing loss) or through various
methodologies (including finger-spelling and\or sign language) and technologies

(including the use of electronic hearing devices).*°

Similarly, a person who can make out the basic message that he hears (i.e.,

providing that he comprehends the verbal speech itself, without relying on lip-reading) is
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considered to be a hearing person and therefore a baal-daas, even if he hears with
some degree of difficulty and does not understand every word that he hears.™ This is
certainly so if he can hear to this degree through his natural ears, even though he may
wear hearing aids in order to enhance and improve his hearing. However, hearing solely
through the use of hearing aids — for someone who cannot hear and comprehend
speech with his unaided ears — may not suffice to classify him as a hearing person.*?
His status may therefore depend on his ability to speak intelligibly, which itself would

suffice to classify him as a bar-daas, as explained above.

Exploring the Underlying Principles of “Cheresh” Status
And Its Application to the Contemporary Jewish Deaf

As explained above, hard-of-hearing individuals who can speak are definitely
included in mitzva obligations - even if they cannot hear, and likewise, those who can
hear are also included with certainty — even if they cannot speak. However, those who
can neither speak nor hear speech effectively would not be obligated, according to

these classic criteria, in the performance of mitzvos.

Nonetheless, there may be viable Halachic grounds to include the contemporary
Jewish deaf into mitzva obligations, even those who can neither speak nor hear speech.
The possibility of this change of status is based upon the significant advances made in
recent generations, both in the development of meaningful means of communication
through sign language, and through major technological advances in electronic hearing

devices.
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The historic Halachic precedent for this consideration was set by the Kesav Sofer
(Rav Shmuel Binyamin Sofer, successor to his father Rav Moshe Sofer — world-
renowned as the Chasam Sofer — as Rav of Pressburg and leader of nineteenth century
Austro-Hungarian Jewry) in the 1860’s. Upon visiting a school for the deaf located in
Vienna, Austria that pioneered in the development of sign language, the Kesav Sofer
observed the level of communicative abilities exhibited by the students. He was so
impressed by their achievements and abilities that he requested of the headmaster to

purchase Tefillin for each of the Jewish boys who were enrolled in the school.*®

Thus, the Kesav Sofer, a major Halachic authority in his own right, entertained
the possibility of a deaf-mute rising above the classic Halachic status of a cheresh
through learning to communicate via alternative methods such as lip reading and
signing. This inherently means that the “cheresh” status is not absolutely ‘set in stone’

for all deaf-mutes, and that they are not all necessarily exempt from mitzva obligations.

With this ruling, a fundamentally novel approach to understanding the very basis
of the Halachic status of a cheresh was introduced. This new approach indeed became
the pivotal point of contention throughout the course of the following century’s Halachic
literature dealing with issues relating to the Jewish Deaf. Many leading Halachic
opinions concurred with that of the Kesav Sofer,* while many dissenting opinions were

put on record as well.*®
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At the core of this Halachic debate is to establish the fundamental reason that a
cheresh is not considered to be a bar-daas and is accordingly exempted from Torah
obligations. If this status is rooted in a Halachic principle that is derived from Torah
Scripture, or if it was transmitted as part of the Oral Law received from Sinai (Halacha
L’Moshe MiSinai), then it is eternal and unalterable like all of Torah Law. The Halacha
would then presumably apply equally to the Jewish Deaf of all generations, regardless
of any changes and developments in their communicative-abilities and the technologies

they may employ.*®

However, if the Halachic status of a cheresh is based upon the deaf-mutes’
inability to communicate with other people, a disability which the Sages found to so
preclude them from fully developing rational thinking and normative behaviors that they
could not reliably function as bnei-daas, then this status would actually be a function of
and dependant upon that inability. This premise would allow for the possibility of deaf-
mutes rising above the status of a cheresh, should they become enabled to overcome
the innate debilitating effect of deafness, namely, the inability to communicate
effectively with others.*’

Alternatively, it is arguably possible that even if this status is derived from
Scripture and\or a Halacha L’Moshe MiSinai, the definition of a cheresh to whom it
applies might be limited specifically to a deaf-mute who is incapable of effective and
meaningful communication, and would not apply to many of the contemporary deaf who
are now able to communicate freely and fully through methodologies that are currently

in use on an unprecedentedly widespread scale.®
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The historic precedent set by the Kesav Sofer, who reconsidered the Halachic
status of the Jewish Deaf in light of the developments he observed, validated this
second approach. Instead of maintaining the presumption that a cheresh who can
neither hear nor speak is categorically exempted from all mitzva obligations, the Kesav
Sofer reassessed their level of daas in accordance with their abilities to communicate.
He apparently accepted as Halachically viable the view that the status of the cheresh is
neither an absolute Biblical precept nor an invariable Halacha L’Moshe MiSinai. Rather,
he opined that the lack of daas is simply the natural result of their inability to interact
with others meaningfully and to interchange ideas effectively, and can therefore be
reversed through the introduction and utilization of effective means of communication

for them.*®

This approach is especially understandable in light of the explanation presented
above regarding the concept of daas as referring to the sense of responsibility upon
which a mature person bases his choices and decisions. This sense is developed
naturally through life experiences and learning from other people’s reactions to that
which one says and does, all of which foster an understanding of the type of thoughts,
actions and behaviors that are regarded as normal and acceptable. Thus, it is the
inability to talk with others and hear what they have to say that causes the Deaf to be
classified as non-bnei-daas. Accordingly, upon the development of effective means of
communication such as through modern sign language, the Deaf are indeed able to
develop normative thinking and decision making processes — the essential criteria for

Halachic daas.
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Practical Conclusions

A number of significant conclusions can be drawn from the above.

1.

Anyone who can speak intelligibly, i.e., such that an unfamiliar listener can understand the
basic spoken message, albeit with some difficulty and without necessarily catching his
every word, is definitely considered a bar-daas and fully obligated in the mitzvos of the
Torah.?

Similarly, one who is not capable of oral speech but can hear effectively through his own
unaided ears is definitely considered a bar-daas.?* If, however, he can hear only with hear
aids or a cochlear implant, his status is somewhat uncertain unless he is also able to
speak, as above.??

Even those Jewish Deaf who do not speak orally nor hear aurally may be considered full
bnei-daas on the basis of their ability to communicate manually through sign language. This
is, however, the subject of a century-old Halachic debate, and as reasonable as it may
seem to be, it is beyond our ability to determine with certainty.”® Nonetheless, they should
not be dismissed as definitely exempt, in light of the significant Halachic basis extant in
support of their inclusion.?*

Such people should definitely make every effort to fulfill all mitzvos to the best of their
ability, and every opportunity should be afforded them to facilitate their inclusion and
participation in the performance of the mitzvos.®

In all matters of Rabbinic Halacha, such people should be considered fully obligated.?
They may therefore be counted in to compose the quorum of ten men as required in the

Synagogue minyan or to participate in a mezuman of three or of ten for Birkas HaMazon.?’
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6. With regard to Biblical obligations, the manual, non-oral Jewish Deaf should definitely
observe all Torah precepts like all other Jewish people, since it is quite probable that they
are truly bnei-daas. However, they should not fulfill a Biblical Mitzva on behalf of those who
can hear and\or speak (e.g., to blow the shofar for them on Rosh HaShana), since those
others are obligated without any doubt.?®

7. We can also conclude that is it of utmost importance that Jewish children be afforded every
opportunity to become oral, i.e., to be given speech therapy to the fullest extent of their
abilities. Only by developing their ability to speak verbal speech will they unquestionably
establish their status as bnei-daas and ascertain themselves as bnei-mitzva fully qualified
to participate in the fulfilment of mitzvos. This, in addition to the immeasurable benefit
provided to them by enabling them to take advantage of Torah educational opportunities in

oral schools and to become fully integrated into the broader Jewish community.
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Chapter Two

FULFILLMENT OF MITZVOS THROUGH HEARING AIDS
AND OTHER ELECTRONIC HEARING DEVICES

Having dealt above with the functions of hearing, speech and communicative
ability as they relate to determining one’s status of Halachic Daas, we turn now to
address the issues involved with fulfilling mitzvos — Torah obligations — that involve
listening to speech, such as kiddush and havdala, shofar-blowing and megilla-reading,
through hearing aids as well as other electronic hearing devices such as cochlear

implants (CI’s), FM systems, and Baha’s (Bone-anchored-hearing-aids).
HEARING AIDS

As previously described (Part | Chapter 1), hearing aids are essentially
miniaturized microphone systems, wherein audible acoustic sounds, such as from
speech, are received by a microphone and converted into inaudible electronic signals,
and then processed and transmitted to the h.a.’s speaker-unit where they are
transformed back into acoustic sound waves, amplified as needed to enable the wearer
to hear what is being said. It is important to note that both the initial transformation from
acoustic sound to electronic signals and the subsequent retransformation back into
acoustic sound are accomplished by means of electro-magnetic transducers,?® and the
resulting sound is produced using a foil diaphragm that is made to vibrate and recreate

sound waves in precisely the same patterns as the original sound waves. *°

2% Transducers are devices that transform energy from one form to another, in this case changing vibrating
acoustic sound into electrical signals and then back into vibrating acoustic sound. Thus, both the
microphone-unit that detects the original sound and converts it into electrical signals and the speaker-unit
that reproduces the acoustic sound are technically transducers (see next note).

0 This is accomplished by means of a tiny moving armature that is driven by the electro-magnetic force
generated by the electronic signals, which in turn drives a foil diaphragm, thereby creating sound waves
in precisely the same patterns and characteristics as the original sound waves. The resultant sound is
indeed audible, albeit toned down to be heard within the closed confines of the sealed ear canal rather
than in an open room. Thus, the hearing aid is indeed comparable to a telephone, radio or microphone
system, all of which reproduce sound in essentially the same way. [The above is contrary to the notion
published in Tradition Spring 09 that the amplified electronic signals that are generated by the hearing
aid, themselves stimulate the eardrum and\or the auditory nerve — without using any vibrating membrane.

38



TORAS HACHERESH II

Thus, the sound that is ultimately heard by the hearing aid wearer is actually an
electronic reproduction of the initial sound that was detected by the microphone, a
precisely duplicated albeit amplified revision of that sound — but not the original sound-
signal itself. Unlike a simple (non-electronic) megaphone, which projects the speaker’s
voice farther (like cupping one’s hands around his mouth as he speaks), or a hearing-
horn, which collects more of the acoustic sound waves and funnels them into the
listener’s ear, both of which increase the listener’s ability to hear the speaker’s original
voice,* the hearing-aid, does not enhance nor amplify the original speech-signal itself.
Rather, it produces an entirely new sound resembling and imitating it to practical
perfection — but entirely new nonetheless. In this, hearing with a hearing aid is like a
long-distance telephone call, through which the listener hears whatever the speaker
says into the phone on his end, with exactly the same sounds and voice, but obviously
does not hear the speaker’s actual voice, from afar. Both are indeed amazingly similar,

even identical, reproductions of the original sound, but not the original sound itself.

This understanding of the method through which these systems function, raises a
serious and fundamental question regarding fulfilment of mitzvos that involve speech,
by means of listening to the requisite readings and recitations through electronic
amplifiers such as publically heard microphone systems or privately worn hearing aids,
or, for that matter, through telephone connections, or even over live radio broadcasts.
All of these systems operate essentially as described above, converting the original

In reality, though, the eardrum is responsive specifically to vibrations and acoustic stimuli, not to
electrons being shot at it, and such a notion is simply inconsistent with true transducer functionality. All
of this information is easily verifiable from an abundance of sources readily accessible through searches
re hearing-aid receivers and\or transducers, and was corroborated to this writer via email by researchers at
Knowles Electronics, an internationally recognized leader in the field of transducer production, copy
available upon request.]
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spoken sounds to electronic signals and then producing new sounds that duplicate the
original sounds — but do not deliver the original sounds themselves to the listener. The
guestion thus presents itself as to whether listening to such reproductions of sound can

be considered hearing that which the reader read or that which was actually recited.

As a matter of background knowledge, it should be understood that the Halachic
principle that generally provides basis for fulfilling speech-related mitzvos by means of
listening to a another’s recitation without each and every listener having to recite it
themselves, is a rule known as “shomea k’oneh”** which means — one who hears, is
like one who speaks himself. Thus, although every Jewish man and woman is obligated
to say Kiddush on the onset of Shabbos and Havdala upon its conclusion, the
universally accepted practice is that most people fulfill their obligations by listening to
someone else’s recitation (e.g., the head of the household) rather than reciting these
blessings themselves. Similarly, the entire congregation fulfills its obligation to read the
Megilla on Purim by listening to its reading, without every individual having to read it
themselves. In each of these instances, those who hear that which is said fulfill their

obligation just as does the one who actually says it himself.

However, as indicated by its title — shomea k'oneh, one who hears, is like one
who speaks, this Halachic principle is predicated upon the listener hearing the speaker’s
recitation. Accordingly, one can only fulfill his obligation on the basis of this rule if he
indeed hears the speaker saying that which needs to be said — not a mechanical
reproduction thereof. Listening to a recording of such “mitzva” speech on any electronic
media (e.g., tape, CD, Mp3, etc.) could not be considered hearing the original speaker
and would definitely not constitute the “hearing” that is Halachically equated with saying,
under the rule of shomea k’oneh.®® The question is therefore apparent, is listening to an
electronic reproduction of the speech that occurs simultaneous to the speech, as in the
case of the various microphone systems mentioned above, substantially different and

Halachically better than hearing a recording of that same speech?
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Furthermore, this rule of shomea k’oneh requires that the speaker himself be
obligated in the mitzva as well. Thus, if one hears a bracha (blessing), or Kiddush or
Havdala being recited by a child who is below the age of bar\bas-mitzva, they cannot
“‘be yotzei” (i.e., fulfill their obligation) thereby. Similarly, if one hears the shofar being
blown by a woman (who is not obligated in such time-bound Mitzvos), or by a candidate
for geirus (conversion) who has not yet completed the requisite process of geirus, they
will need to hear it again from someone who is properly obligated.** And certainly, if a
non-human, such as a “talking” parrot, could be trained to repeat a mitzva recitation,
such as a bracha, one could not “be yotzei” their obligation by listening to such chatter.
By the same token, even though a machine, such as a tape recorder or an MP3 player,
can indeed replay brachos and mitzva recitations, it definitely cannot serve as a valid
means by which people could fulfill their mitzva obligations. So, the same question
presents itself again, is listening to the electronic reproduction of speech as processed
and heard though hearing aids and telephones distinctly better than any of the
aforementioned recordings, and more like hearing the actual speaker, in which case it
could provide means of fulfilling mitzvos, or is it also simply hearing a machine speak,

and as invalid as listening to a tape recorder?

Many Halachic authorities, and Rav Shlomo Zalman Auerbach ztz’l in particular,
are of the opinion that listening to brachos and mitzva recitations through any such
electronic microphone systems is not considered like hearing the original spoken words
in regard to this rule of shomea k’oneh, and does not constitute a fulfilment of the

mitzva, for the reasons presented above.*
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Nonetheless, Rav Moshe Feinstein ztz”l (Igros Moshe O”Ch 2:108, 4:91) is of the
opinion that one can indeed fulfill mitzva obligations by listening to the requisite
readings and recitations while wearing hearing-aids. Notwithstanding the fact that they
produce an entirely new sound rather than delivering the original sound to the ear of the
listener,® that new sound can be considered essentially an extension of the original
sound, and hearing it to be like hearing the voice of the speaker. The fact that this new
sound is made entirely by the speaker’s speech as he speaks and is identical to his
speech, is sufficient reason to consider hearing it to be hearing the speaker himself. The
Chazon Ish (as related by Rav Shlomo Zalman himself),*” as well as other leading

Halachic authorities,*® concur with this opinion.

In fact, notes the Igros Moshe, natural hearing also consists of a series of
reproduced sounds, starting in the mouth of the speaker, traveling through numerous
sound waves across the space between the speaker and the listener, and then step by
step through the various parts of his middle and inner ears. Each of these components

vibrates in sync with the original sound, mimicking that which was initially emitted from
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the mouth of the speaker and instantly transmitting its vibrations on to the next point in
the series. And just as hearing the end result of this series of transmissions constitutes
hearing the speaker’s speech, so too is hearing live speech via a microphone or hearing
aid also considered hearing the original speech. He concludes that it is therefore
reasonable to say that listening to the end sound of either means of hearing is
considered as listening to the speaker himself and satisfies the halachic requirements of

shomea k’oneh.*®

It should be noted, though, that although Rav Moshe Zz’| (ibid) considers this
reasoning to be Halachically sound and acceptable in principle, in practice he advocates
seeking alternative arrangements and to avoid having to rely on this leniency. For
instance, rather than allowing a large gathering of people to hear the megillah reading
via a microphone system, he rules that they should separate into smaller groups so as

to facilitate their hearing the reader’s voice without amplification.

We can therefore conclude that, wherever feasible, one should not listen to
mitzva recitations over the telephone, radio, or by other means of electronic
amplification, in order to fulfill the mitzva obligations with certainty, according to all

opinions.

If and when possible, it would be clearly be best for the hearing impaired person
to recite a bracha, such as Kiddush, him\herself, rather than fulfilling the mitzva by
listening to another person’s recitation, and they would then definitely be ‘yotzei’

according to all Poskim.*°
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When this is not practical (e.g., for women, particularly re Havdala; for Megilla
reading on Purim), hearing aid wearers who are not entirely dependant upon them, such
as those with mild to moderate hearing losses, should preferably remove them and
listen directly by means of their residual hearing, if this is at all possible (preferential
seating in close proximity may help facilitate this). [In regard to listening to Shofar
blowing on Rosh HaShana, it should be noted that the sound of the Shofar is much
louder than normal speech, and many of the severely hearing impaired who must wear
aids to hear speech, may find that they can hear the Shofar even without them,

especially if they stand nearby.]**

This is, however, most often not a viable option for those with more severe
losses, and they should therefore listen while wearing their hearing aids [when it is
impractical for them to recite the bracha themselves]. Under such circumstances they
have ample grounds and major Halachic authorities to rely upon that they will indeed

fulfill their mitzva obligations through this means of hearing as well.*?
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COCHLEAR IMPLANTS

Cochlear implants (Cl's, sometimes called “bionic ears”), like hearing aids,
provide much benefit to the hearing impaired, boosting their ability to hear speech and
other sounds, and in fact generally surpass the hearing aids in both the degree of boost
they can provide, and the clarity and quality of their sound. Notably, though, the way in
which they function differs fundamentally from that of hearing aids, and this difference
may give them a significant advantage with respect to their usage in the fulfilment of
Mitzvos that are spoken and\or heard (e.g. Kiddush, Havdala, Megilla, and even
Shofar).

The essential difference between them lies in their basic functionality and the

means by which they enhance the hearing of their users.

Hearing aids, on the one hand, benefit the hearing impaired by amplifying the
sound to the desired volume level. This is accomplished, as described above, by
reproducing the sound anew via an electronic speaker unit. Thus, the sound that the
wearer eventually hears is actually an electronic duplication of the original sound, not
the initial sound itself, which is the root of the issue as to whether or not one can fulfill

mitzvos through hearing in this manner.

Cochlear implants, on the other hand, do not amplify the sound nor produce any
new sounds at all. In fact, they don’t even have a speaker unit (nor any vibrating, sound-
producing membrane) as do hearing aids. Rather, they benefit the implantee by sending
electronic nerve-stimulating signals, produced by the original sounds, directly to the
auditory nerve and thereby to the hearing center of the brain. In effect, the user ends up

hearing the original sound itself — not a reproduction or amplification thereof.

To describe this process more fully, when a normal hearing person hears sound,
his outer ear collects sound waves from the air and passes them through his ear canal
(where low frequency sounds are amplified). His eardrum (or tympanic membrane) will
vibrate in response, causing ripple effects through a series of three delicate bones

(ossicles, the malleolus, incus and stapes, commonly known as the hammer, anvil and
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stirrup). This will convert the lower-pressure sound vibrations of the eardrum into higher-
pressure vibrations in a smaller membrane situated in the innermost end of the middle
ear. The fluid in the inner ear (the cochlea) will then move in sync with these vibrations,
causing countless tiny hair cells (sound receptors) located therein to pulsate, whereby
the sound-vibrations are wondrously converted into electro-neuro impulses.** These
impulses then stimulate the auditory nerve, which is actually a series of nerve
complexes and parts of the brain that participate in processing the message and

“hearing” the “sound.”

Cochlear implants simulate this very same process. They receive sound waves
through a microphone located on a headpiece outside the ear, just as the outer ear
does in the natural hearing process. From there an electronic signal is sent to the
speech processor, which sends the signals to a transmitter-coil located and
magnetically secured on the head of the implantee, directly above the internal implant.
This coll transmits then these signals via radio waves to the implanted receiver, where
they pass through an electrode array inserted into the cochlea, and stimulate the
auditory nerve — just as occurs in the healthy cochlea. The auditory nerve then carries

the neuro-electrical signals to the brain, just as it does in the natural hearing process.*

The fact that this process does not involve producing any secondary sound as
does a telephone or hearing aid may obviate the main Halachic issue that is raised and
debated with regard to fulfilling mitzvos by listening through such devices. Although
Cl’s, being relatively new developments, were not addressed by most of the authorities
who dealt with telephones, microphones and hearing aids, some senior contemporary

authorities have affirmed this Halachic distinction, ruling that one can fulfill his

* Understanding this process, from which we all benefit nearly every moment of our hearing lives, is
truly a notable glimpse into the absolutely amazing niphla’os HaBorei — the miracles of the Creator!

[As so aptly expressed by the Chazon Ish: 'n> X910 Sw » 11 9NN 18I0 XN ¥av — nature is but the most
constant and regular will of the Creator, demonstrating continuously His infinite creativity.]

“ Information culled from the Clarion Corporation’s Introduction for Parents and Children, Multi-
Strategy Implant System, and from the National Institutes of Health (NIH) Consensus Development
Statement: Cochlear Implants in Adults and Children, *95 (unpublished papers).
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obligations by listening with CI's — even if one could not do so while wearing hearing

aids.®

Others disagree and would equate Cl's to hearing aids for all Halachic

considerations, despite the technical differences between them described above.*®

However, even according to this latter opinion, hearing through Cl’s is at least as
valid as via hearing aids. Considering the fact that implant recipients generally cannot
hear in any other manner, they, too, have ample basis to rely that they can fulfill their
mitzvos in their manner of hearing, as explained above regarding hearing aids. This is
all the more so in the case of ClI's — when taking the opinion of the senior contemporary

authorities cited above into account as well.

FM Systems

Personal FM systems can provide direct audio-input to either hearing aids or Cl’'s
and thereby enhance the hearing of their users in many circumstances, such as in noisy

environments (e.g., when learning in a packed beis-medrash). The validity of fulfilling
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spoken mitzvos heard with their assistance will depend entirely and be identical to the

Halachic status of the particular device that they supplement.

These systems consist of a microphone unit, typically worn by the person
speaking with the hearing-impaired individual, which picks up the speech sounds and
then transmits silent FM signals [radio-waves that use the “Frequency Modulation”
(“FM”) method of transmission, which is advantageous in reducing background noise
and improving the signal to noise ratio] to a receiver unit attached to the hearing aid or
the CI.

Most relevant to our discussion is the fact that no new sound is produced by the
FM system, such that it does not compromise the use of a ClI in fulfilling mitzvos, nor
does it affect their fulfillment for hearing aid users. Accordingly, in as much as hearing
aids may or may not be an acceptable means of hearing spoken mitzvos, in accordance
with the various opinions presented above, the use of an FM attachment will not change
this status. And similarly, according to those authorities who approve the use of Cl’s for
mitzva fulfillment above that of hearing aids, the same would hold true when using an

FM system in conjunction with the cochlear implant.

Baha’s

The Baha [Bone-anchored-hearing-aid], an innovative means of transmitting

sound through bone conduction, primarily used by people with conductive hearing

losses (rather than sensorineural hearing losses as described above),*” might be
comparable to the CI rather than conventional hearing aids, in respect to the fulfillment

of mitzvos. But first let's understand what it is and how it works.

These individuals have a healthy cochlea in at least one of their ears, but suffer a
loss of hearing due to some occlusion or blockage of their outer and\or middle ears,

which precludes the passage and conduction of sound wave vibrations through these

“” More recently, the Baha is also being used in cases of unilateral sensori-neural hearing losses (i.e.,
affecting only one ear), to conduct sound from the deaf side to the side with the functional cochlea, via
the skull. In context of this discussion regarding fulfillment of mitzvos, their status is identical regardless
of the underlying reason for their usage.

48


http://en.wikipedia.org/wiki/Bone_Anchored_Hearing_Aid
http://en.wikipedia.org/wiki/Conductive_hearing_loss
http://en.wikipedia.org/wiki/Conductive_hearing_loss
http://en.wikipedia.org/wiki/Unilateral_hearing_loss

TORAS HACHERESH II

points to the inner ear, the cochlea. Thus, amplification, as through standard hearing
aids, is not effective for them, for even the amplified sound would be unable to pass
through their ear. Bypassing the cochlea via a Cl is also not indicated in these cases,
since their cochlea itself is fully functional.

Instead, the Baha utilizes the user’s skull as a pathway for sound to travel to

the inner_ear. It bypasses the affected auditory canal and middle ear, and instead,

sends sound-vibrations directly to the cochlea, reaching the inner ear via the alternative
route of the skull-bone. This is typically*® accomplished via a titanium “post” that is
surgically embedded into the skull (hence the name “bone-anchored”), with a
small abutment exposed outside the skin. The external Baha sound processor sits upon
this implanted post and transmits sound-vibrations to the skull, and through it — all the
way to the inner ear (i.e., the healthy cochlea), where the auditory nerve fibers are
stimulated and carry the signals to the hearing center of the brain, just as they do in the

normal hearing process.*

What is most significant about the Baha from an Halachic perspective is that it
does not produce nor reproduce any sound, as do hearing aids, PA systems, and
telephones. Rather, it receives the acoustic sound-signals from the sound-waves in the
air and sends sound-vibrations to the inner ear, from which point and on hearing is
essentially natural, notwithstanding the unnatural route through which it is delivered.
Thus, the user ultimately hears only the original sound itself, not a reproduction or
duplication thereof. Sharing this advantage with the Cl may qualify the Baha, too, to be
considered an Halachically valid means of fulfilling mitzvos, even according to those

authorities who would not say the same regarding conventional hearing aids.

May the day come soon upon which it says: [in' 1'wa D' TX

— then the mute will burst forth with song. *°

“8 Younger children with conductive hearing losses may be fitted with a Baha device on a headband rather
than with the a surgically implanted auditory post.]

9 Information culled from publications and websites of the National Institutes of Health (NIH), the
University of Maryland, and other readily accessible hearing-loss related sources.
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